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RCRA CIVIL PLRALTY POLICY

I. INTRODUCTION

To respond to the problem c¢f !mproper management of hazardous
waste, Congress amended the Solid Waste Disposal Act with the
Resource Conservation and Recovery Act (RCRA) of 1976. Although
the Act has several objectives, Congress' overriding purpose in
enacting RCRA was to establish the statutory framework for a
national system that would ensure the proper management. of
hazardous waste.

Section 3008(a) of RCRA, 42 U.S.C. §6928(a), provides that
if any person is in violation of a requirement of Subtitle C,
the Administrator of the Environmental Protection Agency (EPA)
may, among other options, issue an order requiring compliance
immediately or within a specified time period. Section 3008(c),
42 U.S.C. §6928(c), provides that any order issued may assess a
penalty, taking into account:

° the seriousness of the violation, and

° any good faith efforts to comply with the applicable
requirements.

Section 3008(g) further provides EPA with the authority to assess
civil penalties of up to $25,000 per day of violation.

This document sets forth the Agency's policy for assessi7g
administrative penalties under RCRA, 42 U.S.C. $6901 et seq.
The purpose of the policy is to assure that RCRA civil penalties
are assessed in a fair and consistent manner; that penalties are
appropriate for the gravity of the violation committed; that
economic incentives for noncompliance with RCRA are eliminated;
that persons are deterred from committing RCRA violations; and
that compliance is achieved.

The policy provides internal guidelines to aid EPA
compliance/enforcement personnel in assessing appropriate
penalties. It also provides a mechanism whereby compliance/
enforcement personnel may, within specified boundaries, exercise
discretion in negotiating administrative consent agreements and
orders, and otherwise modify the proposed penalty when special
circumstances warrant it. The policy will be supplemented as
necessary.

:/ Because there is no RCRA judicial civil penalty policy,
compliance/enforcement personnel may rely on this
administrative civil penalty policy in assessing penalties in

judicisal cases.
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This document does not discuss whether assessment of an
administrative civil penalty is the correct enforcement -
response to a particular violation. Rather, this document
focuses on determining what the proper civil penalty should be
once a decision has been made that a civil penalty is the proper
enforcement remedy to pursue. For guidance on when to assess
administrative penalties, consult the following:

® Guidance on Developing Compl}ance Orders Under Section
3008 of RCRA, July 7, 1981;"

RCRA, Section 3005(e); Continued Operation of Hazardous
Waste Facilities by Owners or Operators Who Have
Failed to Achieve Interim Status, July 31, 1981;

Guidance on Developing Compliance Orders Under Section
3008 of RCRA; Enforcement of Ground-Water Monitoring
Requi;ﬁments at Interim Status Facilities, January 22,
1982; " :

Guidance on Developing Compliance Orders Under Section
3008 of RCRA; Enforcement of the Financial Responsibility
Requirements Under Subpart H of 40 CFR Parts 264 and 265,
October 6, 1982;_/

Guidance on Developing Compliance Orders Under Section
3008 of RCRA; Failure to Submit and Submittal of
Incomplete Part B Permit Applications, September 9, 1983.

The discussions of specific penalty assessments set out in the
second and fifth guidances, above, are superseded by this docu-
ment. The portions of these guidances which do not address
specific penalty assessments remain operative. -

The RCRA Civil Penalty Policy is immediately applicable and
should be used to calculate penalties for all RCRA administrative
actions instituted after the date of the policy, regardless of
the date of violation. ' /.

/
R

*/  These three guidances classify RCRA violations as either

- Class I, II, or 111, and state that Section 3008 compliance
orders should generally be issued to address Class I, Class II,
and continued or flagrant Class 111 violations. The Agency is in
the process of developing a RCRA enforcement response policy which
could change the current scheme for classifying and responding to
violations. Compliance/enforcement personnel should continue to
rely on the existing guidance until the new enforcement response
policy is issued.
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The procedures set out in this document are intended solely
for the guidance of government personnel. They are not intended
and cannot be relied upon to create rights, substantive or proce-
dural, enforceable by any party in litigation with the United
States. The Agency reserves the right to act at variance with
this policy and to change it at any time without public notice.

I1. RELATIONSHIP TO AGENCY PENALTY POLICY

The RCRA Civil Penalty Policy sets forth a system of penalty
assessment consistent with the established goals of the Agency's
new civil penalty policy which was issued on February 16, 1984.
These goals consist of:

Deterrence;

° Fair and equitable treatment of the regulated
community; and

° Swift resolution of environmental problems.

The RCRA penalty peolicy also adheres to the Agency policy's
framework for assessing civil penalties by:

® Calculating a preliminary deterrence amount

consisting of a gravity component;

Determining any economic benefit of noncompliance;
and

Applying adjustment factors to account for
differences between cases.

I11. SUMMARY OF THE POLICY

The penalty calculation system consists of (1) determining a
gravity-based penalty for a particular violation, (2) considering
economic benefit of noncompliance where appropriate, and
(3) adjusting the penalty for special circumstances. Two
factors are considered in determining’the gravity-based penalty:

° potential for harm; and

¢ extent of deviation from a statutory or regulatory
requirement. .
These two factors constitute the seriousness of a violation
under RCRA, and have been incorporated into the following penalty
matrix from which the gravity-based penalty will be chosen:
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MATRIX

Extent of Deviation from Requirement

MAJOR MODERATE MINOR
T"' — .
Potential $25,000 $19,999 $14,999
for MAJOR to to to
Harm 20,000 15,000 11,000
$10,999 $7,999 $4,999
MODERATE to to to
8,000 5,000 3,000
$2,999 $1,499 $499
MINOR to to to
1,500 500 100

Where a company has derived significant savings by its
failure to comply with RCRA requirements, the amount of economic
benefit from noncompliance gained by the violator will be
calculated and added to the gravity-based penaltv, A formula
for computing economic benefit is included.

After determining the appropriate penalty based on gravity
and, where appropriate, economic benefit, the penalty may be
adjusted upwards or downwards to reflect particular circumstances
surrounding the violation. The factors that should be considered
are: :

° Good faith efforts to qﬁmply/lack of good faith;

Degree of willfulness and/or negligence;

° History of noncompliance;

- Ability to pay; or .

® Other unique factors.

— These factors (with the exception of factors which increase the
penalty such as history of noncompliance) generally will be
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considered after proposing the penalty in the cowmplaint, i.e.,
during the settlement stage. However, the Regions have the
discretion to apply the adjustment factors when determining the
initial.penalty, if the information supporting adjustment is
available,

The policy also discusses the appropriate assessment of
multiple and multi-day penalties.

A detailed discussion of the policy follows, In addition,
this document includes a few hypothetical cases where the step-
by-step assessment of penalties is illustrated. The steps
included are choosing the correct penalty cell on the matrix,
calculating the economic benefit of noncompliance, where appro-
priate, and adjusting the penalty assessment before and after
issuance of the complaint.

Iv. ADMINISTRATIVE RECORD

In order to support the penalty proposed in the complaint,
compliance/enforcement personnel must include in the case file an
explanation of how the proposed penalty amount was calculated.
The case file must alsc include a justification of any adjust-
ments made after issuvance of the complaint. In ongoing cases,
the assessment ratiocnale would be exempt from the mandatory
disclosure requirements of the Freedom of Information Act,

5 U.8.C. 552, because producing such records would interfere
with enforcement proceedings, 40 CFR §2.118(a)(7). Nevertheless,
the Agency may elect to release penalty information after a com-
plaint has been issued. Once an enforcement action has been
completed, the justification of the penalty assessment would

no longer be exempt from disclosure.

A penalty computation worksheet to be included in the case
file is attached. (See: Appendix.)

V. DETERMINATION OF GRAVITY-BASED PENALTY.

RCRA Section 3008(c) states that /the seriousness of the
violation must be taken into account in assessing penalties. The
gravity-based penalty is determined according to the seriousness
of the violation. The seriousness of & violation is based on two
factors which are used to assess the appropriate gravity-based
penalty:

L4

¢ potential for harm; and

° extent of deviation from a statutory or regulatory

requirement.
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A. Porential for Harm

The RCRA requirements were promulgated in order to prevent
harm to hum=n health and the environment. Thus, noncompliance with
any RCRA reg.irement could result in a situation where there is a
potential for harm. The potential for harm resulting from a viola-
tion may be determined by:

° the likelihood of exposure to hazardous waste posed
by noncompliance, or

the adverse effect noncompliance has oﬁ the statu-
tory or regulatory purposes or procedures for
implementing the RCRA program.

By answering questions like the following, compliance/
enforcement jersonnel can determine the likelihood of exposure
in a particular situation:

What is the quantity of waste?
° Is human life or health potentially threatened
by the violation?

Are animals potentially threatened by the
violation?

Are any environmental media potentially threatened
by the violation?

There may be violations where the likelihood of exposure
resulting from the violation is small, difficult to quantify, or
nonexistent, but which nevertheless may disrupt the RCRA program
(e.g., failure to comply with financial requirements). This
disruption may also present a potential for harm to human health
or the environment, due to the adverse effect nmoncompliance can
have on the statutory or regulatory purposes or procedures for
implementing the RCRA program. :

For each of the above considerations -- likelihood of exposure
and adverse effect on implementing the RCRA program -- the emphasis
is placed on the potential harm posed by a violation rather than on
whether harm actually occurred. The presence or absence of direct
harm in a noncompliance situation is something over which the vio-
lator may have no control. Such violators should not be rewarded
by assessing lower penalties when the violations do not result in
actual harm. ’

Compliance/enforcement personnel should evaluate whether the
potential for harm is major, moderate, or minor in a particular



gsituation. The degree of potential harm represented by each
category is defined as: -

°- MAJOR (1) wviolestion poses a substantial likelihood
of exposure to hazardous waste; and/or

(2) the actions have or may have a substantial
adverse effect on th- =tastutory or regulatory purposes
or procedures for implementing the RCRA program.

° MODERATE (1) the vinlation poses a significant likeli-
hood of exposure to huzardous waste; and/or

(2) the actions have or may have a significant
adverse effect on the statutory or regulatory purposes
or procedures for implementing the RCRA program.

° MINOR (1) the violation poses a relatively low like-
1ihood of exposure to hazardous waste; and/or

(2) the actions have or may have an adverse
effect on the statutory or regulatory purposes or
procedures for implementing the RCRA program.

The following examples illustrate the difference between
major, moderate, and minor potential for harm.

Example 1 - Major Potential for Harm

40 CFR §265.143 requires that owners or operators of hazardous
waste facilities establish financial assurance for closure of their
facilities. The purpose of this requirement is to assure that
funds will be available for proper closure of facilities. Under
$§265.143(a) (2), the wording of a trust agreement establishing
financial assurance for closure must be identical to the wording
specified in 40 CFR §264.151(a)(1l). Failure to word the trust
agreement as required may appear inconsequential. However, even a
slight alteration of the language could change the legal effect of
the financial instrument so that it would no longer satisfy the
intent of the regulation., When the language of the agreement
differs from the requirement such that funds would not be available
to close the facility properly, the lack of identical wording
would have a substantial adverse effect on the regulatory scheme.
This violation would be assigned to the major potential for harm
category. ' :

Example 2 - Moderate Potential for Harm

Under 40 CFR §262.34, a generator may accumulate hazardous
waste on-site for 90 days or less without having interim status
or a permit provided that among other requirements, each container
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or tank of waste is labeled or marked clearly with the words,
“"Hazardous Waste." In a situvation where a generator is storing
compatible waste, has labeled half of its containers, and has
clearly identified its storage area as a hazardous waste storage
area, there is some indication that the unlabeled containers
hold hazardous waste. However, because there is a chance that
the unlabeled containers could be removed from the storage area,
and that without labels the Agency would not know if the waste
had been stored for more than 90 days, this situation poses a
significant likelihood of exposure to hazardous waste {(although
the likelihood is not as great as it would be if neither the
storage area nor any of the containers were marked). The
moderate potential for harm category would be appropriate in
this case.

Example 3 - Minor Potential for Harm

Owners or operators of hazardous waste facilities must, under
40 CFR §265.53, submit a copy of their contingency plans to all .
local police departments, fire departments, hospitals, and State
and local emergency response teams that may be called upon to
provide emergency services. If a facility has a complete contin-
gency plan, including a description of arrangements agreed to by
local entities to coordinate emergency services ($265.52), dut
failed to submit copies to 8ll of the local entities, there is a
potential for harm. However, because a complete plan exists and
arrangements with all of the local entities have been agreed to,
the likelihood of exposure and adverse effect on the implementa-
tion of RCRA would be relatively low. The minor potential for
harm category would be appropriate in this situation.

B. Extent of Deviation from Requirement

The "extent of deviation" from RCRA or its regulatory
requirements relates to the degree to which the violation renders
inoperative the requirement violated. In any violative situation,
a range of potential noncompliance with the subject requirement
exists. 1In other words, a violator may be substantially in com-
pliance with the provisions of the requirement or it may have
totally disregarded the reguirement (or a point in between). As
with potential for harm, extent of deviation may be either major,
moderate, or minor. In determining the extent of deviation, the
following definitions should be used:

* MAJOR the violator deviates from the requirements of
the regulation or statute to suc¢h an extent that there is
substantial noncompliance.
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° MODERATE the violator significantly deviates from

the requirements of the regulation or statute but
some of the requirements are implemented as intended.

® - MINOR the violator deviates somewhat from the
regulatory or statutory regquirements but most of the
requirements are met.

A few examples will help demonstrate how the evaluation
procedure described above is used to select a category:

Example 1 - Closure Plan

40 CFR §265.112 requires that owners or operators of
treatment, storage, and disposal facilities have a written
closure plan. This plan must identify the steps necessary to
completely or partially close the facility at any point during
its intended operating life and to completely close the facility
at the end of its intended operating life. Possible violations
of the requirements of this regulation range from having no
closure plan at all to having a plan which is somewhat inadequate
(e.g., failure to include a schedule for final closure, while
complying with the other requirements). These violations might
be assigned to the "major" and "minor" categories respectively.
A violation between these extremes might involve failure to
modify a plan for increased decontamination activities as a
result of a spill on-site.

Example 2 - Failure to Maintain Adequate Security

40 CFR $265.14 requires that owners or operators of
treatment, storage and disposal facilities take reasonable care
to keep unauthorized persons from entering the active portion of
a facility where injury could occur. Generally, "a physical bar-
rier must be installed and any access routes conscientiously
controlled.

The range of potential noncompliance with the security
requirements is quite broad, 1In a particular situation, the
violator may prove to have totally failed to supply any security
systems. Total noncompliance with regulatory requirements such
as this would result in classification into the major category.

In contrast, the violation may consist of a small oversight such

as failing to lock an access route on a single occasion. Obviously,
the degree of noncompliance in the latter situation is less signi-
ficant. With all other factors being equal, the less significant
noncompliance should draw a smaller penalty assessment. In the
matrix system this is achieved by choosing the minor category.
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C. Penalty Assessment Matrix

Each of the above factors--potential for harm and extent

of deviation from a requirement--forms one of the axes of the
penalty assessment matrix. The matrix has nine cells, each
containing a penalty range. The specific cell is chosen after
determ1n1ng which category (major, moderate, or minor) is appro-
priate for the potential for harm factor, and which category is
appropriate for the extent of deviation factor. The complete
matrix is illustrated below: )

Extent of Deviation from Requirement

MAJOR MODERATE MINOR
$25,000 $19,999 $§14,999
Potential MAJOR to to to
for 20,000 15,000 11,000
Harm
$10,999 $7,999 $4,999
MODERATE to to to
8,000 5,000 3,000
$2,999 $1,499 $499
MINOR to to to
1,500 500 100

The lowest cell (minor potential for harm/minor extent of

deviation) contains a penalty range from $100 to $499.

Provi-

sion for this low range of penalties has been made because the

assessment of low penalties has proven to be an effective com-

pliance tool. The highest cell (major potential for harm/major

extent of deviation) is limited by the/ maximum statutory penalty
allowance of $25,000 per day of violation.

The selection of the exact penalty amount within each cell
18 left to the discretion of compliance/enforcement personnel in
any given case. Compliance/enforcement personnel should be

~careful to consider the seriousness of the violation only in

selecting the penalty amount within the range. The reasons the
violation was committed, the intent of the violator, and other
factors related to the violator are not considered at this point;
they will be considered at the adjustment stage.
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Vi. MULTIPLE AND MULTI-DAY PENALTIES

A. Assessing Multiple Penalties

In certain situations, EPA may find that a particular firm
has violated several RCRA regulations. A separate penalty should
be assessed for each violation that results from an independent
act (or failure to act) by the vioclator and is substantially
distinguishable from any other charge in the complaint for which
a penalty is to be assessed. A given charge is independent of,
and substantially distinguishable from, any other charge when it
requires an element of proof not needed by the others. In many
cases, violations of different sections of the regulations consti-
tute independent and substantially distinguishable violations,

For example, failure to implement a groundwater monitoring program,
40 CFR §265.90, and failure to have a written closure plan, 40 CFR
§265.112, are violations which result from different sets of
circumstances and which pose separate risks. 1In the case of a

firm which has violated both of these sections of the regulations,
a separate count should be charged for each violation. For penalty
purposes, each of the violations should be assessed separately and
the amounts totalled.

It is also possible that different violaticns of the same
section of the regulations could constitute independent and sub-
stantially distinguishable violations. For example, in the
case of & firm which has open containers of hazardous waste in
its storage area, 40 CFR §265.173(a), and which also ruptured
different hazardous waste containers while moving them on site,
40 CFR §265.173(b), there are two independent acts. The vicla-
tions result from two sets of circumstances (improper storage
and improper handling) and pose distinct risks. In this situa-
tion, two counts with two eeparate penalties would be appropriate.
For penalty purposes, each of the violations should be assessed
separately and the amounts totalled.

Multiple penalties also should be assessed where one company
has violated the same requirement in substentially different
locations. An example of this type of violation is failure to
clean up discharged hazardous waste during transportation, 40 CFR
$263.31. A transporter who did not clean up waste discharged in
two separate locations during the same trip should be charged with
two counts. In these situations, the separate locations present
separate and distinct risks to public health and the environment.

- Thus, separate penalty assessments are justified.
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In general, multiple penalties are not appropriate where the
violations are not independent or substantially distinguishable.
Where a chaiyc derives from or merely restates another charge, a
separate penzlty is not warranted. I1f an owner/operator of a
storagé facilily failed to specify in his waste analysis plan the
parameters fo: which each hazardous waste will be analyzed, 40 CFR
§265.13(b) (1), #nd failed to specify the frequency with which the
ifnitial anal;sis of the waste will be repeated, 40 CFR §265.13(b)
(4), he has violated the requirement that he develop an adequate
waste analysis plan. The violations result from the same factual
event (failure to develop an adequate plan), and pose one risk
(storing was:: improperly due to inadequate analysis). In this
situation, bc'h sections violated should be cited in the complaint,
but one pensliy, rather than two, should be assessed. The fact
that two sepsrate sections were violated will be taken into account
in choosing liigher "potential for harm” and "extent of deviation”
categories ou Lhe penalty matrix.

B. Asscssing Multi-Day Violations

RCRA provides EPA with the authority to assess civil penalties
of up to $25,000 per violation per day, with each day that non-
compliance continues to be assessed as a separate violation.
Multi-day penalties should generally be calculated in the case of
continuing egregious violations. However, per day assessment may
be appropriate in other cases. :

In the case of continuing violations, the Agency has the
authority to calculate penalties based on the number of days of
violation since the effective date of the requirement and up to
the date of coming into compliance. The gravity-based penalty
derived from the penalty matrix should be multiplied by the number
of days of violation.

VII. EFFECT OF ECONOMIC BENEFIT OF NONCOMPLIANCE

The new Agency civil penalty policy mandates the consideration
of the economic benefit of noncompliance to a violator when penal-
ties are assessed. In accordance with the goals of the Agency
policy, the RCRA Civil Penalty Policy. sets forth a system for
calculating the economic benefit of noncompliance with RCRA
requirements.

An "economic benefit component" should be calculated and
added to the gravity-based penalty when a violation results in
significant economic benefit to the violator. The following are
examples of regulatory areas which should undergoc an economic
benefit analysis:
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Groundwater monitoring -
Financial requirements

Closure/post-closure

Waste determination

Waste analysis

Clean-up of discharge

Part B submittals

For many RCRA requirements, the economic benefit of
noncompliance may be difficult to quantify or relatively insig-
nificant. Examples of these types of violations are failure
to submit a report or failure to maintain records. In general,
compliance/enforcement personnel need not calculate the benefit
component where it appears that the amount of that component is
likely to be less than $2,500. This figure is more appropriate
for the RCRA program than the $10,000 cut-off in the Agency
policy because of the amount of economic benefit associated with
many RCRA violations.

It is generally the Agency's policy not to settle cases
(i.e.,, the penalty amount) for an amount less than the economic
benefit of noncompliance. However, the new Agency civil penalty
policy does set out three general areas where settling the total
penalty amount for less than the economic benefit may be appro-
priate. The RCRA policy has added a fourth exception for cases
?hiie ability to pay is a factor. The four exceptions are as

ollows:

the economic benefit component consists of an
insignificant amount (i.e., less than $2,500);

/
there are compelling public concerns that would
not be served by taking a case to trial;

e it is highly unlikely that EPA will be able to
recover the economic benefit in litigation;

the company has documented an inability to pay the
total proposed penalty.

1f a case is settled for less than the economic benefit
component, a justification must be included in the case file.
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A. Types of Economic Benefit

Compliance/enforcement personnel should examine two £§pes of
economic benefit from noncompliance in determining the economic
benefit component:

° Benefit from delayed costs; and

Renefit from avoided costs.

Delayed costs are expenditures which have been deferred by
the violator's failure to comply with the requirements. The
violator eventually will have to spend the money in order to
achieve tompliance. Delayed costs are the equivalent of capital
costs. Examples of violations which result in saviugs from
delayed costs are:

° Failure to install ground-water monitoring
equipment;

Failure to submit a Part B permit application;
and

° Failure to develop a waste analysis plan.

Avoided costs are expenditures which are nullified by the
violator's failure to comply. These costs will never be incurred.
Avoided costs are the equivalent of operating and maintenance
costs. Examples of violations which result in savings from avoided
costs are:

° Failure to perform annual and semi-annual
ground-water monitoring sampling and analysis;

Failure to follow the approved closure plan in
removing waste from a facility, where reremoval
is not possible; and ‘

Failure to perform waste analysis before adding
waste to tanks, waste piles, incinerators, etc.

B. Calculation of Economic Benefit

Because the savings that are derived from delayed costs differ
- from those derived from avoided costs, the economic benefit from
delayed and avoided costs are calculated in a different manner.
For avoided costs, the economic benefit equals the cost of complying
with the requirement, adjusted to reflect income tax effects on the
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company. For delayed costs, the economic benefit does not equal
the cost of complying with the requirements, since the violator
will eventually have tco spend the money to achieve compliance.
The economic benefit for delayed costs consists of the amount

of interest on the unspent money that reasonably could have

been earned by the violator during noncompliance. If noncompli-
ance has continued for more than a year, compliance/enforcement
personnel should calculate the economic benefit of both the
delayed and avoided costs for each year.

The following formula is provided to help calculate the
economic benefit component:

Economic .
Benefit = Avoided Costs (1-T) + (Delayed Costs x Interest Rate)

In the above formula, T represents the firm's marginal tax
rate. In the absence of specific information regarding the
violator's tax status, compliance/enforcement personnel should
assume that the company's marginal tax rate is 46%, the Federal
corporate tax rate for firms whose before-tax profits are
greater than $100,000. Thus, compliance/enforcement personnel
should assume that T = .46.

Compliance/enforcement personnel should calculate interest by
using the interest rate charged by the Internal Revenue Service
(IRS) for delinquent accounts. The IRS interest rates for 1980
through 1984 are as follows:

2/1/80 - 1/31/82 12%
2/1/82 -~ 12/31/82 20%
1/1/83 - 6/30/83 162
7/1/83 = 6/30/84 11% .

Interest rates for years other than those listed above are
available from your local IRS office.

The economic benefit formula provides a reasonable estimate
of the economic benefit of noncompliance. If a respondent
believes that the economic benefit it derived from noncompliance
differs from the estimated amount, it should present information
documenting its actual savings to compliance/ enforcement person-
nel at the settlement stage.

See Section X of this document for hypothetical applications
of the economic benefit formula. The Agency plans to develop
additional guidance on calculating the economic benefit of
noncompliance, including identifying sources of cost information
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for various regulatory areas, and providing an Agency methodology
for computing economic benefit. For this reason, the economic
benefit formula set out in this document is for interim use

only.

VIII. ADJUSTMENT FACTORS AND EFFECT OF SETTLEMENT

A. Adjustment Factors

As wmentioned in Section V of this document, the seriousness
of the violation is considered in determining the gravity-based
penalty. The reasons the violation was committed, the intent of
the violator, and other factors related to the viclator are not
considered in choosing the appropriate penalty from the matrix.
However, any system for calculating penalties must have enough
flexibility to make adjustments that reflect legitimate dif-
ferences between similar viclations. RCRA §3008(c) states that
in assessing penalties, EPA must take into account any good
faith efforts to comply with the applicable requirements. The
new Agency civil penalty policy sets out several other adjust-
ment factors to consider. These include the degree of willful-
ness and/or negligence, history of noncompliance, ability to
pay, and other unique factors.

The adjustment factors can increase, decrease or have no
effect on the penalty amount to be paid by the violator. Note,
however, that no upward adjustment can result in a penalty greater
than the statutory maximum of $25,000 per day of violation. Adjust-
ment of a penalty may take place before issuing the proposed penalty
in the complaint, or after assessment of the proposed penalty (as
part of the settlement process). Most factors, in practice, will
be considered at the settlement stage with the burden of proof for
mitigation on the respondent. However, penalties may be adjusted
before determining the proposed assessment if the-necessary
information is available. Compliance/enforcement personnel should
use whatever information on the violator (and violation) is avail-
able at the time of initial assessment. Issuance of a complaint
should not be delayed in order to collect additional adjustment
information. The history of noncompliance factor should be used
only to increase a penalty; the ability to pay factor should
be used only to decrease a penalty, Justification for adjustments
must be included in the case file.

In general, these adjustment factors will apply only to the
gravity-based penalty derived from the matrix, and not to the
economic benefit component if calculated. (See Section VII of this
document for exceptions.)

Application of the adjustment factors is cumulative, i.e.,
more than one factor may apply in a case. For example, if the
base penalty derived from the matrix is $9,500, and upward
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adjustments of 10% will be made for both history of noncompliance
and degree of willfulness and/or negligence, the total adjusted
penalty would be $11,400 (§9,500 + 20%). - '

The following discussion of the factors to consider is
consistent with the new Agency civil penalty policy. For the
purposes of simplification, the percentage ranges for the adjust-
ment factors in the Agency policy have been altered slightly for
use in the RCRA Civil Penalty Policy. _

At this stage of the RCRA program it is difficult to
determine what types of non-monetary alternatives or alternative
payments would foster the goals of the program. As compliance/
enforcement personnel gain more experience in enforcing RCRA,
use of these alternatives may prove to be advantageous to the
public interest. Until such time, these alternatives, as set
forth in the new Agency civil penalty policy, are not an option
under the RCRA Civil Penalty Policy.

(1) Good faith efforts to comply/lack of good faith
(Degree of cooperation/noncooperation)

Under §3008(a) of RCRA, good faith efforts to comply with
the requirements must be considered in assessing a penalty.
Good faith can be manifested by the violator promptly reporting
its noncompliance. Assuming such self-reporting is not required
by law, this behavior can result in mitigation of the penalty.
Prompt correction of environmental problems also can constitute
good faith. Lack of good faith, on the other hand, can result
in an increased penalty. Compliance/enforcement personnel have
discretion to make adjustments up or down by as much as 25% of
the gravity-based penalty. Adjustments may be made in the 26%-40%
range of the gravity-based penalty, but only in unusual circum-
stances. No downward adjustment should be made if the good
faith efforts to comply primarily consist of coming into
compliance.

(2) Degree of willfulness aqd}or negligence

Section 3008(d) of RCRA provides for criminal penalties
for "knowing" violations. However, there may be instances of
culpability which do not meet the criteria for criminal action.
In cases where administrative civil penalties are sought for
actions of this type, the penalty may be adjusted upward for
willfulness and/or negligence. Conversely, although RCRA is a
strict liability statute, there may be instances where penalty
mitigation may be justified based on the lack of willfulness
and/or negligence.
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In assc:=ing the degree of willfulness and/or megligence,
the following factors should be considered, as well as any others
deemed apropriate: ;

° how much control the violator had over the events
constituting the violation;

the forseeability of the events constituting the
viclation;

whether the violator took reasonable precautions
against the events constituting the violation;

whether the violator knew or should have known of
the hazards associated with the conduct;

vhether the violator knew of the legal requirement
which was violated.

It should be noted that this last factor, lack of knowledge
of the legal requirement, should never be used as a basis to
reduce the penalty. To do so would encourage ignorance of the
law. Rather, knowledge of the law should serve only to enhance
the penalty.

The amount of control which the violator had over how quickly
the violation was remedied also is relevant in certain circum-
stances. Specifically, if correction of the environmental problem
was delayed by factors which the violator can clearly show were
not reasonably foreseeable and out of his control, the penalty
may be reduced.

Subject to the above guidance, compliance/enforcement
personnel have discretion in all cases to make adjustments up or
down by as much as 25% of the gravity-based penalty. Adjustments
in the 26-40% range may be made, but only in unusual circumstances.

(3) History of noncompliance (upward adjustment only)
7

Where a party previously has violated RCRA or State hazardous
waste law at the same or & different site, this is usually clear
evidence that the party was not deterred by the previous enforce-
ment response. Unless the previous violation was caused by
factors entirely out of the control of the violator, this is an
indication that the penalty should be adjusted upwards.

Some of the factors the compliance/enforcement personnel
gshould consider are the following:
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how similar the previous violation was;
how recent the previous viclation was; -
the number of previous violations;

violator's response to previous violation(s)
in regard to correction of problem.

A violation generally should be considered "similar" if the
Agency's or State's previous enfcrcement response should have
alerted the party to a particular type of compliance problem. A
prior violation of the same or a different RCRA or State requirement
would constitute a similar violation.

For purposes of the section, a "prior violation" includes
any act or omission for which 2 formal enforcement response has
occurred (e.g., EPA or State notice of violation, warning letter,
complaint, consent agreement, final order, or consent decree).

It also includes any act or omission for which the violator has
previously been given written notification, however informal,
that the Agency believes a vioclation exists.

In the case of large corporations with many divisions or
wholly-owned subsidiaries, it is sometimes difficult to deter-
mine whether a previous instance of noncompliance should trigger
the adjustments described in this section. New ownership often
raises similar problems. In making this determination, compliance/
enforcement personnel should ascertain who in the organization had
control and oversight responsibility for compliance with RCRA or
other environmental laws. 1In those cases the violation will be
considered part of the compliance history of that regulated party.

In general, compliance/enforcement personnel should begin
with the assumption that if the same corporation was involved, the
adjustments for history of noncompliance should apply. In addi-
tion, compliance/enforcement personnel should be wary of a party
changing operators or shifting responsibility for compliance to
different persons or entities as a way of avoiding increased
penalties. The Agency may find & consistent pattern of noncom-
pliance by many divisions or subsidiaries of a corporation even
though the facilities are at different geographic locatioms.

This often reflects, at best, a corporate-wide indifference to
environmental protection. Consequently, the adjustment for
history of noncompliance probably should apply unless the violator
can demonstrate that the other violating corporate facilities are
independent.

Subject to the above guidance, compliance/enforcement
personnel have discretion to make upward adjustments by as much
as 25% of the gravity-based penalty. Adjustments for this factor
in the 26-40% range may be made, but only in unusuel circumstances.
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(4) Ability to pay (downward adjustment only)

The Agency generally will not request penalties that are
clearly .beyond the means of the violator. Therefore TPA should
consider the ability of a violator to pay a penalty. At the
same time, it is important that the regulated commu:ity not see
the viclation of environmental requirements as a way of aiding a
financially troubled business. EPA reserves the option, in
appropriate circumstances, to seek penalties that might put a
company out of business. It is unlikely, for example, that EPA
would reduce a penalty where a facility refuses to correct a
serious violation. The same could be said for a violator with a
long history of previous violations. That long history would
demonstrate that less severe measures are ineffective. '

The burden to demonstrate inability to pay rests on the
respondent, as it does with any mitigating circumstarces. Thus,
a company's inability to pay usually will be considered at the
settlement stage, and then only if the issue is raised by the
respondent., If the respondent fails to provide sufficient infor-
mation, then compliance/enforcement personnel should disregard
this factor in adjusting the penalty. The National Enforcement
Investigations Center (NEIC) has developed the capability to
assist the Regions in determining a firm's ability to pay.

When it is determined that a violator cannct afford the
penalty prescribed by this policy, or that payment of all or a
portion of the penalty will preclude the violator from achieving
compliance or from carrying out remedial measures which the
Agency deems to be more important than the deterrence effect of
the penalty (e.g., payment of penalty would preclude proper
closure/post-closure), the following options may be considered:

° Consider a delayed payment schedule. Such a
schedule might even be contingent upon an increase
in sales or some other indicator of improved
business. ) ‘

Consider an instalimentﬁﬁayment plan with interest.

Consider straight penalty reductions &s & last
recourse.

The amount of any downward adjustment of the penalty is
- dependent on the individual financial facts of the case. '

(5) Other unique factors

This pelicy allows an adjustment for unanticipated factors
vhich may arise on a case-by-case basis. Compliance/ enforcement
personnel have discretion to make adjustments by &as much as 25% of



- 21 -

the gravity-based penalty for such reasons. Adjustments for
these factors in the 26-40% range may be made, but only in.unusual
circumstances, ' ’

B.' Effect of Settlemenf

The Consolidated Rules of Practice for the assessment of
civil penalties incorporates the Agency policy of encouraging
settlement of & proceeding at any time as long as the settlement
is consistent with the provisions and objectives of RCRA and its
regulations, 40 CFR §22.18(a). 1If the respondent believes that
it is not liable or that the circumstances of its case justify
mitigation of the penalty proposed in the complaint, the Rules
of Practice allow it to request a settlement conference.

In many cases, the fact of a violation will be less of an
issue than the amount of the penalty assessed. The burden always
ig on the violator to justify any mitigation of the assessed
penalty. The mitigation, if any, of the penalty assessed in the
complaint should follow the guidelines in the Adjustment Factors
section of this document. The consent agreement must include a
general statement of the reasons for mitigating the proposed
penalty. Specific percentage reductions for individual factors
need not be included.

Tae
T,
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IX. APPENDIX

PENALTY COMPUTATION WORKSHEET

Company Name:

Regulation Violated

Asessments for each violation should be determined
on separate worksheets and totalled.

2.
3.

(1f more space is needed, attach separate sheet.)

Part I - Seriousness of Violation Penalty

Potential for Harm:

Extent of Deviation:

Matrix Cell Range:

Penalty Amount Chosen:

Justification for Penalty
Amount Chosen:

Per-Day Assessment:

Part 11 - Penalty Adjustments

Percentage Change*

Dollar Amount

Good faith efforts
to comply/lack of
good faith:

Degree of willfulness
and/or negligence:

History of
noncompliance:

Other unique factors: .

Justification for
Adjustments:

* Percentage adjustments are applied to the dollar

amount calculated on line 4, Part 1.
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PENALTY COMPUTATIOR WORKSHEET (cont.)

6.

10.
11.

12.

Adjusted Per-day
Penalty (Line 4,
Part 1 + Lines
1-4, Part II):

Number of Days of
Violation:

Multi-day Penalty
(Number of days x
Line 6, Part 11):

Economic Benefit of
Noncompliance:

Justification:

Total (Lines 8 + 9, Part II1):
Ability to Pay Adjustment:
Justification for

Adjustment:

Total Penalty Amount
(must not exceed $25,000
per day of violation):




X.
(1) (a)

(B)
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HYPOTEETICAL APPLICATIONS OF THE PENALTY POLICY

Violatic:: By notification dated August 15, 1980, Company
A .inforz:d EPA that it conducts activities at {ts facility
involvi:y hazardous waste. In its notification, Company A .
indicated that it only generated hazardous waste. A 1983
inspectfcn revealed that Company A was also storing
hazard~.- waste, and had been since 1979. Company A had
not fil«d a Part A Permit Application and was thus operating
without a2 permit or interim status, in violation of §3005
of RCRA. In addition, Company A was in violation of §3010
of RCRA bty failing to notify EPA that it was storing
hazarccu:s waste. Failure to notify and operating without a
pemit or Interim status constitute independent and substan-
tially distinguishable violations. Each violation should
be asseesed separately and the amounts totalled. The
inspectors indicated that Company A's storage area was
secure and that, in general, the facility was well managed.
However, there were a number of violations of the interim
status standards. The complaint issued to Company A
assessed penalties for the Part 265 violations as well as
the ststutory violations. This example will discuss the
§3005 and §3010 violations only.

Seriousness: (i) Failure to Notify: Potential for Harm.
Moderate - EPA was prevented from knowing that hazardous
waste was being stored at the facility. However, because
Company A notified EPA that it was a generator, EPA did
know that hazardous waste was handled at the facility.

The violation may have a significant adverse effect on the
statutory purposes or procedures for implementing the RCRA
program. Extent of Deviation. Moderate - although

Company A did not notify EPA that it stored hazardous waste,
it did notify the Agency that is was a generator. Company A
significantly deviated from the requirement, but part of
the requirement was implemented as intended. (ii) Operating
without a permit. Potential for Harm.: Moderate - although
Company A was operating without a permit or interim status,
its facility generally was well managed. However, there
were a number of Part 265 violatfons. This situation may
pose a significant likelihood of exposure which may have a
slgnificant adverse effect on the statutory purposes for
implementing the RCRA program. Extent of Deviation. -
Major - substantial noncompliance with the requirement '
because Company A did not notify EPA that it stored
hazardous waste, and did not submit a Part A.




= 25 =

(C) Gravity-based Penalty: (i)} Failure to notify. Moderate
potential for harm and mod. . ute extent of deviation lead
one to the cell with the range of $5,000 to $7,999. The
mid-point is $6,500. (ii) Cperating without a permit.
Moderate potential for harm and major extent of deviation
lead one to the cell with the range of $8,000 to $10,999.
The midpoint is $9,500. (iii) Total penalty: $6,500 +
$9,500 = $16,000.

(D) Settlement adjustment: Conjpany A raised and documented
that it had cash flow problems. It did not convince EPA
that the penalty should be mitigated. An installment plan
was accepted by both parties as a means of payment. Penalty
remained at $16,000.

(2) (A) Violation: Company B failed to prevent unknowing entry of
persons onto the active portion of its surface impoundment
facility. The fence surrounding the area had several holes.
40 CFR §265.14.

(B) Seriousness: Potential for Harm. Major - some children
already have entered the area; potential for harm due to
exposure to waste may be substantial because of the lack of
adequate security around the site. Extent of Deviation.
Moderate - there is a fence, but it has holes. Significant
degreg of deviation, but part of the requirement was imple-
mented.

(C) Gravity-based Penalty: Major potential for harm and
moderate extent of deviation yield the pemalty range of
$15,000 to $19,999. The midpoint is $17,500.

(D) Pre-complaint Adjustment: During the inspection of the
facility, EPA discovered that the operator of Company B
had been made aware of the above occurrence more than
three months earlier, but had failed to repair the fence
or increase security in that area. The. penalty is
adjusted upwards 25% for willfulness and/or negligence.
$17,500 + $4,375 = $21,875. [Penalty calculation using
the Penalty Computation Worksheet’'follows this hypothetical.]

(E) Settlement Adjustment: Company B gave evidence at
settlement of labor problems with security officers and
reordering and delivery delays for a new fence. Company
B was very cooperative and stated that a new fence

- had been installed after issuance of ‘the complaint and that
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security would be provided for by another company in the
near future. Even though the company was very cooperative,
its actions were only those required under thc regulations.
No justification for mitigation for good faitk efforts to
comply exists. No change in $21,875 penalty.
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PENALTY COMPUTATION WORKSHEET

b

Company . Name : Compony B
Il -

Regulation Violated 20514

Asessments for each violation should be determined
on separate worksheets and totalled.

(If more space is needed, attach separate sheet.)

Part 1 - Seriousness of Violation Penalty

1. Potential for Harm: ﬂ’\a.\o'r'

2. Extent of Deviation: ﬂﬂoj;xnie—

3. Matrix Cell Range: 4 IS—jwu - 319 999
Penalty Amount Chosen: __$I1,800
Justification for Penalty . .

Amount Chosen: mu pang ol ranag.-

4. Per-Day Assessment: 417, 6TD

Part 11 - Penalty Adjustments

Percentage Change* Dollar Amount

1. Good faith efforts

to comply/lack of

good faith: N/A N/A
2. Degree of willfulness

and/or negligence: 0.1470 $ 4,315
3. History of /

noncompliance: N/A : N/A
4. Other unique factors: NIA N/“

5. Justification for
Adjustments: ) .

* Percentage adjustments are applied to the dollar
amount calculated on line 4, Part 1.




6.

10.
11.

12.
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PENALTY COMPUTATION WORKSHEET (cont.)

Adjusted Per-day
Penalty (Line 4,
Part 1 + Lines
1-4, Part 11):

Number of Days of
Violation:

Multi-day Penalty
{Number of days x
Line 6, Part 1I):

Economic Benefit of
Noncompliance:

Justification:

Total (Lines 8 + 9, Part 1I):

Ability to Pay Adjustment:

Justification for
Adjustment:

Total Penalty Amount
(must not exceed $25,000
per day of violation):

g1 )3'15'

N /A

N/ A

N]A

£\ Q1S

N/A

2,318
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(B)

©

(D)
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Violation: A 1984 inspection of Company C's land disposal
facility revealed that Company C had failed to implement a
ground-water monitoring system by November 1981 as required
under 40 CFR §265.90. The facility had taken no steps to
implement a system: it failed to install monitoring wells
(§265.91), and to obtain and analyze samples (§265.92); no
outline of a ground-water quality assessment program had
been prepared (§265.93); and no records were kept nor
reports submitted to the Agency (§265.94). All of the
violations arise from the same set of circumstances.
Because Company C did not install wells, no sampling and
analysis could occur. Without sampling and analysis,
Company C did not have information with which to prepare a
quality assessment program outline, keep records, or submit
reports to the Agency. Therefore, the violations are not
independent and substantially distinguishable in this
gituation. ([See: Assessing Multiple Penalties]. A single
penalty assessment is appropriate, with each section of the
regulations that was violated cited in the complaint.

Seriousness: Potential for Harm. Major - the violation
could pose a substantial likelihood of exposure and could
have a substantial adverse effect on the purposes for
implementing the RCRA program. Extent of Deviation. Major -
none of the requirements were implemented as intended.

Gravity-based Penalty: Major potential for harm and major
extent of deviation yield the cell with the penalty range
of $20,000 to $25,000. The mid-point is $22,500.

Economic Benefit of Noncompliance: Ground-water monitoring
has been identified as an area for which an economic benefit
component may be significant. The following estimates of
the costs of complying with the ground-water monitoring
requirements are taken from a January 1982 report prepared
for EPA by Geraghty & Miller, Inc., entitled, Development
of Ground-Water Monitoring Requirements and Costs for

Current RCRA Regulatory Requirements, Contract No. 68-01-5838:

/
First Year Costs

Cost of ground-water quality assessment $2,000

plan outline and ground-water sampling

and analysis plan (COP) kL
Cost of wells (COW), ! upgradient and 3 - $9,000
downgradient

Cost of sampling (COS) §1,640
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Cost of analysis (COA) $11,360
Cost of veport (COR), report for ' $3,206

determi—l.g system needs, not report
required under $§265.94

TOTAL $27,200

Second Year Costs

Cost of sampling and cost of analysis $1,900
(COS, COA), assuming no contamination
found

Assumptions: geology is unconsolidated material; hollow-
stem auger drilling; PVC construction material; ground-
water sanpling by hand bailing; wells dug 50 ft. deep;
estimated costs remained constant over time,

COP, COW, COR, and first year COS and COA are delayed costs.
Company C eventually will make these expenditures in order
to achieve compliance. Second year and subsequent COS and
COA are avoided costs. Company C has permanently avoided
incurring these costs.

-

Calculation of Economic Benefit Component

For each year of noncompliance (1981-1984), the economic
benefit component should be calculated using the formula
set out in Section VII:

Economic
Benefit = Avoided Costs (1-T) + (Delayed Costs x.Interest Rate)

1981: By November 1981, Company C was required to implement
its ground-water monitoring system by installing
wells, obtaining and analyzing samples at least
quarterly, and preparing a gquality assessment program
outline. ' /

Delayed costs = $27,200
Avoided costs = $0

IRS interest. rate = 12%
Asgsume T = .46

Economic Benefit = $0 + ($27,200 x 12%)
= $3,264
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1982: Company C still ha? "ot implemented its ground-
water monitoring eyrtem, In addition, it had not
obtained and analy. .’ samples at least annually or
senmi-annually, depc..ding on the indicator parameter.

Delayed costs = $27,200
Avoided costs = §1,900

IRS interest rate = 20%
Assume T = ,46

Economic Benefit il.QOO (1-.46)'+ ($27,200 x 20%)

= $6,466

1983: Company C still had not implemented its ground-
water monitoring syvstem. In addition, it had not
obtained and analyzed samples at least annually or
~semi-annually, depending on the indicator parameter.

Delayed costs = §27,200
Avoided costs = $1,900

IRS interest rate = 13.5% (the average of 16T and 11%)
Assume T = .46 '

Economic Benefit = $1,900 (1-.46) + (527,200 x 13.5%)
= 54,698

Total Economic Benefit = $3,264 + $6,466 + $4,698
= $14,428

Penalty proposed .in complaint = gravity-based penalty +
economic benefit component
= $22,500 + $14,428
= $36,928

Because noncompliance continued over a three year period,
the proposed penalty does not exceed $25,000 per day of
violation.

Settlement Adjustment: Company C did not request a
settlement conference but did comply with the Compliance
Order and paid the proposed penalty.

Violation: Pursuant to §3007(a) of RCRA, EPA sent a
letter to Company D requesting that it furnish informa-
tion relating to hazardous waste. Specifically, five
separate records were requested. The letter required a
response to EPA within 14 calendar days of Company D's
receipt of the letter. One month after Company D
received EPA's information request, it submitted three
of the five documents requested. EPA sent a second
letter requesting the two remaining documents. Company
D failed to respond to the request.
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(C)

(D)

(E)

(5) (&)
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Seriousness: Potential for Harm. Moderate - Based on
the nature of the information requested, EPA determined
that Company D's failure to submit information relating
to hazardous waste to EPA as requested may have a signi-
ficant adverse effect on the purposes and procedures

for implementing the RCRA program. Extent of Deviation.
Moderate - Company D did submit some of the iuformation
requested. It significantly deviated from the require-
ment, but part of the requirement was implemented as
intended. - :

Gravity-based Penalty: Moderate - potential for harm
and moderate extent of deviation yield the penalty range
of 85,000 to $7,999. The midpoint is $6,500.

Pre-Assessment Adjustments - On two previous occasions
at different facilities, Company D failed to respond
completely to §3007 requests for different information.
In those cases, EPA issued administrative complaints with
proposed penalties of $6,500 and $8,125 respectively.
Both cases resulted in Consent Agreements and Final
Orders which were entered into before EPA requested the
information in the present case. The penalty is adjusted
upwards 50% for history of noncompliance. §6,500 +
$3,250 = $9,750. Compliance/enforcement personnel
determined that the penalties assessed in the previous
cases had failed to deter Company D from repeated
noncompliance with RCRA. For this reason, a multi-day
penalty of $9,750 per day from the date the information
was due to EPA was assessed.

Settlement Adjustment: Company D failed to convince EPA
that any penalty mitigation was justified. Settlement
negotiations broke down and the case went to an
administrative hearing.

Violation: Company E's Part B Permit Application was called
in by EPA in 1983. Company E, a land disposal facility,
failed to submit its.Part B by the date specified when the
application was called-in. EPA issued a Notice of Deficiency
requiring submission of a complete Part B within 30 days.
EPA also issued a warning letter stating that failure to
submit a complete Part B application is a violation of

40 CFR §270.10(a) which may result in the assessment of
civil penalties and the initiation of procedures to termi-
nate the facility's interim status. Company E sent EPA &
one-page response several weeks after the date stipulated

in the Notice of Deficiency. The response was seriously
incomplete. Thus, Company E failed to submit a complete
Part B in violation of 40 CFR $270.10(a).
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(B) Seriousness: Potential for Harm. Moderate - inspections of
Company E's facility have revealed a generally well-managed
operation. However, failure to carry out the applicable
requirements of 40 CFR §270.14-270.29 could pose a significant
likelihood of exposure in this situation. The violation could
have a significant adverse effect on the procedures for
implementing the RCRA program. Extent of Deviation. Major -
Pairt B application was seriously incomplete,

(C) Gravity-based Penalty: Moderate potential for harm and
major extent of deviation lead one to the cell with the
range of $8,000 to $10,999. The mid-point is §9,500.

(D) Economic Benefit of Noncompliance: Failure to submit or
subtmittal of an incomplete Part B application has been
identified as an area for which an economic benefit component
may be significant. In a document prepared by EPA's Office
of Solid Waste requesting clearance from the Office of
Management and Budget to call in Part B applications, it was
estimated that the cost of preparing a Part B for a land
disposal facility was approximately $150,000. The document,
entitled, FY 1984 Burden Hours for RCRA Land Disposal
Perritting Standards is dated November 18, 1983.

The economic benefit component should be calculated using
the formula set out in Section VII:

Economic
Benefit = Avoided Costs (1-T) + (Delayed Costs x Interest Rate)

Failure to submit a complete Part B is a delayed cost.
Company E eventually will spend the money in order to
achieve compliance. No avoided costs are associated with
this violation. The economic benefit should-be calculated
for a one year period. The IRS interest rate for 1983 is
13.5% (the average of 16% and 11%).

Economic Benefit = $0 + ($150,000 x 13.5%)
- $20,250 .

Penalty proposed in complaint = gravity-based penalty +
economic benefit component
= $9,500 + $20,250
= $29,750

Because noncompliance continued over h.pe;iod of geveral
monthe, the proposed penalty does not exceed $25,000 per
day of violation.
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(E) Settlement Adjustment: At the settlement conference,
Company E raised and documented that it was in a poor
financial state and would be unable to pay the full penalty.
Company E also told the Agency that it intended to cease
handling hazardous waste. Because of the company's
inability to pay, and because of the Agency's desire that
Company E put what money it has into proper closure and
post-closure care at its facility, the penalty was reduced
to $§5,000. A Compliance Order was issued putting Company E
on a schedule for closing its facility in accordance with
its approved closure plan.
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PENALTY COMPUTATION WORKSHEET :

Company Name: 6-‘:%1?{ M (ouley (veative Cleeghics , Jut

Regulation Violated 270.% ~ jmeuwug g Mobr ofs o Peves t 0 in
— ¥

Asessments for each violation should be determined
on separate worksheets and totalled.

(I1f more space is needed, attach separate sheet.)

Part I - Seriousness of Violation Penalty

1. Potential for Harm: Medersre = Slveuh 1 tere

2. Extent of Deviation: Major = ne Lu-v'lf‘e[qf :-1(
v "4

3. Matrix Cell Range:

Penalty Amount Chosen: : 4 9. Seo

Justification for Penalty
Amount Chosen:

4. Per-Day Assessment:

Part 11 - Penalty Adjustments

F\ri'f(p.,,nf_} rege C'c;iﬂmrw'!:l g
LR

Percentage Change* Dollar Amount

1. Good faith efforts
to comply/lack of
good faith: o

2. Degree of willfulness
"and/or negligence:

3. History of ' /
noncompliance:

4. Other unique factors:

5. Justification for
Adjustments:

* Percentage adjustments are applied to the dollar
amount calculated on line 4, Part I.
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6.

10.
11.

12.
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PENALTY CCHPUYATION WORKSHEET (cont.)

Adjusted Per-day

Penalty (Line 4,
Part I + Lines
1-4, Part 11):

Number of Days of
Vioclation:

“Multi-day Penalty

(Number of days x
Line 6, Part II):

Economic Benefit of
Noncompliance:

Justification:

Total (Lines 8 + 9, Part II):r

Ability to Pay Adjustment:

Juetification for
Adjustment:

Total Penalty Amount
(must not exceed $25,000
per day of violation):
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Complainant Exhibit 6




1.

CHECKLIST

Does your facility handle hazardous wastes (as defined by RCRA)?

At s TR .7 ,-
70 /Kf——é./ P .é»//r.l»v"‘( L ‘—/w-tf e gal g /Mf{'li}{
/"",/,‘7/{ Ao ZEmc i S e :-LI/ i = ZE;{AZ{/ __(_J

If yes» what types of hazardous waste handling do you do; i.e. treatment,
sterages or disposal?

If yes to abover did you notify U.S. EPA of your waste handl1ng activities
(notification process)?

I1f yes, have you received your EPA Identification Number? What is your
I.D. number?

I1f yes to above, have you submitted a Part A RCRA Permit Application to
U.S. EPA? )
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OH-235-65

g ecology and environment, inc.

223 WEST JACKSO! BLV!>,, CHICAGO, ILLINOIS 60606, TEL. 312-663-8415

International Specialists in the Environmental Sciences

DATE: October 30, 1981
TO: Rene Van Someren

ST
FROM: Ron St. John i ©%= O

RE: Ohio / TDD# F5-8110-1
Middlebranch / Dice Decal

Problem

Dice Decal Corporation of Middlebranch, Ohio (¥igure 1) produces
decals which are used for fleet markings on trucks. Paint and solvent
(methyl ethyl ketone) wash rinses from the broduction process are stored
in a dry well on site and removed about twice a year, 2000 gallons at a
time,

Presently, there is concern that local residents' wells are in

danger of being contaminated by this storage well,.

Geology

The northern three quarters of Stark County lies in an area covered
by the Illinoian and Wisconsinan glaciations of the Pleistocene Epoch.
The generalized glacial deposits map of Ohio (Flgure 2) indicates that
Middlebranch is on a large north-south trendlng kame and esker deposit,
These unconsolidated ice contact deposits g@nd to be stratified, somewhat
laterally continuous, and lithologically similar to alluvial deposits.
The boring logs (Appendix I) indicate that the glacial drift consists of
abundant clays surficially with some thick units of sand and gravel at
moderate depths (25 to 50 feet). ‘The glacial drift is underlain by a

basal, discontinuous, hardpan clay capping the bedrock.

recveled paper
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TDD# F5-8110-1
Dice Decal

Bedrock in the site vicinity is composed of interbedded Pennsyl-
vanian (Pottsville group) shale, limestone and sandstone which varies in
depth from approximately 45 to 90 feet. Since topographic relief in the
area is minimal, it must be assumed that the bedrock surface relief

accounts for this wvariation.

Hydrogeology

Middlebranch, Ohio lies in an area of groundwater discharge to the
Nimishillen Creek drainage net of the Sandy Creek Basin (Figure 3).

Areas downstream on Middle Branch Creek and most parts of the East and
West Branch of Nimishillen Creek are areas of groundwater recharge. In
these areas of groundwater recharge, large yields (1000 gpm) in wells are
common in both bedrock and unconsolidated deposits due to creek infiltra-
tion. Therefore, it is probably safe to assume that groundwater flows
east of southeast toward the creek in the unconsolidated deposits near
the sirte.

The unconsolidated glacial drift and bedrock in the Middlebranch
vicinity can be expected to yield up to twenty-five gpm to wells. These
yields would amply support domestic needs and therefore are valuable
water resources.

The bedrock aquifer with its discontinuous cap of hardpan clay is
less sﬁsceptible to surface pollution in th{s area. Where this clay unit
exists, it is likely to provide both a sié;ificant barrier to vertical
groundwater movement as well as pronounced attenuation of pollutants.

The well yields in the bedrock are limited to five to twenty-five gpm.



TDD# F5-8110-1
Dice Decal

Conclusions

1) The original site inspection report (Appendix II) indicated that about
100 gallons of solvents were used per month in the production process
and that 2,000 gallons of wash water was pumped from the storage well
biannually. There is no estimate of the amount of waste pumped into
the well. Without this information and well characteristics, such as
depth, diameter, water level, and casing type, it is difficult to make
an assessment of the problem,

2} It does seem reasonable to assume, however, that the scils in which
the well lies are fairly impermeable. Two reasons for this assumption
are that boring logs indicate a clayey upper unit and that the well
needs to be pumped out every year. The latter reason indicating that
with increased head (from filling) the increased flow rate out of the
well is not substantial.

3) The fact that the storage well is an abandon dry water well indicates
"tight soils" and suggests abundant clays. The significance of the
clays inplace is that they aid in the attemuation of heavy metals via
ion exchanges. Organic contaminant movement would probably be
inhibited as well.

4) At present, 4000 gallons of waste water rinses are removed from the
storage well annually. 1If the amount introduced into the well is
substantially greater than this amount and the concemtration of
contaminants in the water is significant, then there is indeed a

probability that groundwater in the area is being contaminated.

;
A
/

-

Recommendation

A supplemental site inspection should take place to perform: 1) a
determination of the well characteristics (depth, diameter, casing, water
level); 2) sampling of the well water; and 3) a determination of the

amount of waste introduced to the well each year.

RSJ/d4f
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VoLl LOG AND DIGLLING REF RT

State of Ohio
_\;__._.__A.,. - DE: .RTMENT OF NATURAL RESOUL..CES
. Division of Water
1500 Dublin Road
Columbus, Ohio

........................................................................................................................................

CONSTRUCTION DETAILS BAILING OR I:;UMPING TEST
Casing diameter ..... ./.?’* ....... Length of casing.-..é.g..[...._'Pumping rate...[.z-?...'.a.P.M. Duration of test.....‘.‘-.‘?.i.hrs.
Type of screen......... 77 ... Length of screen.. ... . D rawdown..-[:—.ﬁ.:‘_:ﬁ._i..-ft. Date.]?%aﬂ—;/?‘jﬁi'..
Type of PUMP .ottt e et e Developed capacity....._.../...z.."_s...’,;: L2 o S
Capacity of pump. e Static level—depth to water..........-..%.'.s.-: .............................. ft,
Depth of pump Setting..... e e e eeeeee Pump installed By o -

Date of completion

WELL LOG SKETCH SHOWING LOCATION
Sand Forrlx:altioxli's ¢ F T _ Locate in reference to numbered
andstone, shale, limestone, rom ° State Highways, St. Intersections, County roads, ete.
gravel and clay :

0 Feet |ZC ___ Ft,

70 |72
X 7?
7f /}(‘, ..

/2/6 /3/ ‘-
A A /37 TR

mcl .m" /‘/? /7‘( -
< 250 -
ﬂjua/(‘— /7‘{ ,
Lped sk o P70 W, E.

}7.,/ 3321.
“— 337 |2e¥-

A“‘“‘{Z”‘JJ, 30?" 25¢ .. ,

46‘.«@ M‘(-( 256 //o#ﬁh f’/
A 2 ol

b

See reverse side for instructions

v e
I

ey

Drilling F:rm’;?/{_ sz;uf &JZ 2 X5 Dae... Felbn, 442977 .

Address /L}p * 'Vt‘—'%ff""'_fgr_ .............. - Signed .42 ‘f% W .........
A O,



State of

"F1L LOG AND DRILLING REI RT

DEPARTMENT OF NATURAL RESOURCES
Division of Water
Columbus, Ohic

Ohio

Section of Township .

O} 220 ol SN Township.. ErAI s or Lot Number. ..o R
Owner “*llwam‘,-cllon e Address iddlcbranchs OhiO s -
Location of property...... Egﬁﬁngiuﬂigmgnduigxblanéunggniugégmum"m”: .................................................................... -
S

CONSTRUCTION DETAILS

Casing diameter JiminclasLength of casing....llg_-.iﬁ.g:t_‘...- Pumping rate...... 6. ..GPM. Duration of test.....t . hrs.
Type of screen.....FORE ... Length of screen o voneee Drawdown.......... I ft. Date......t 2-12-85 o -
Type of pump....... deep Well s Developed capacity . 360 goh plus
Capacity of pump 350 _ooh Static Jevel—depth to water—. 31 ft.
Depth of pump setting.. 60 fect Pump installed by
WELL LOG SKETCH SHOWING LOCATION
Formations . Locate in reference to numbered
Sandstone, shale, limestone, From To State Highways, St. Intersections, County roads, etc.

_ gravel and clay

Overburden 0 Feet | ..26..Ft N.

Clay 26 38

Fireclay 38 L9

Shale L9 62

Sandstone 62 72

Shale - 72 75

vater at 506 feet.




vidll LOG ARD DRILLING REP VT ,.,S‘Him-_-'w
State of Ohio \///

DEPARTMENT OF NATURAL RESOURCES NO 98320
Division of Water
Columbus, Ohio

Section of Township

Township.._.Plodn Lor Lot Number .o
Owner ... NERA0N DRNGY. ....oooeceeeveeeriereesimme e AdTESS L PPOORC2R..... 11346 abRanchp0RE0 e -
Location of property ...Progpact. 1A aheansh,Ohie eeeeseo e eetemeses e bt s e et e —
CONSTRUCTION DETAILS PUMPING TEST
Casing diameter ..84..........Length of casing .34t Fumping rate.....?.........G.P.M. Duration of test....... "I"'"'h“'
Type of screen ..o Length of screen | Drawdown......pgvemrenees ft. Da_te"'ﬂsptiji‘?5‘i"552"“—‘“
Type of pump e Developed capacity ""'7';G:§;'ij.
Capacity of pemp .. e s Static level—depth to water........ T ft,
Depth of pump setting ..o - Pump installed by oo -
WELL LOG SKEETCH SHOWING LOCATION
Formations F T Locate in reference to numbered
Sandstone, shale, limestone, rom @ State Highways, St. Intersections, County roads, cte.
B gravel and ciay . _
£  l-gravel-olay 0 Feet ~1g-Ft N.
‘gravel sand=-litilo clay Iz 18
Limaatone i3 23
Blaeck rotton shale = &
Dlue chale 25 52
Dark gray shals 52 57
Sand rock 57 60 | W ) E
'
| ' S. ~
Sec reverse side for instructions .

. - Date “t? ‘:&J?%f{%—)‘

Drilling Firm .. — e rrecimores

R.G.8%ark Septe 22,195,
AdAress ooy e ] - LT O USROS -
P.De#1 Louigville,Chioe N

/7



- Wweed, LUG A DRpbbING Kilond A -
- # State of Ohio
DL-ARTMENT OF NATURAL RESQOURCES N? l 070(} 9
Division of Water -
Columbus, Qhio
3 ,‘ * . .
l‘ o ) Secction of Township '
County ) { £ /3 . Township .......... 6"“‘-’"" ............. of Lot NUMbBeT oo 0 e
Owner" ((’« NI '( /1) (/r ¥ :_ aan / (' ! Address //(J‘(({&,JK,(C((} ............................. E
v ' / ¢
Location of propcrty’_.........‘...'..‘...‘....".'.3‘::/%‘ff. SRS SN ol {Lf(f(/{ ..... t ,.'.!'..‘._"..f ........ LA

CONSTRUCTION DETAILS

Pumimc TEST

Casing diameter ...
Type of screen

Type of pump

Capacity of

Depth of pump setting

pumip

L o k
...Length of casing.j,.l..(..{f.{j.

Pumping rate. / {7 _G.P.M. Duration of tcst....{}f ....... hrs,

Pump installed by

Drawdown......... /7 .......... ft. Date... ‘/(M‘\ 2 C:' 758 5%
Developed cepacity ......... P /a V"- L2 et
Static level—depth to water.............. < t:?’/ .............. -.ft.

WELL LOG SKETCH SHOWING LOCATION
Formations r T Locate in reference to numbered
Sandstone, shale, limestone, rom ° State Highways, St. Intersections, County rpads, etc.
gravel and clay = ﬁ
0 Feet XD A A
C{(/‘"“ At /LM"L 3 o
. a6 . ML
g wru & / 4

v N \~t-'("

,l (?'C‘-‘l
&+

£s »
/,-;_/{ te s

/}5,.(( fq,er. 4

-
IO
Pt

P SV o

’l(-f ‘(
Lt e H

Al

Tk

’ .1‘-3 - '(

Drilling F:rm

/-—'é r!f"{

X

(7§

/77
N4
S 4
287
2 &4
Y/
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Address }’/J()/ffg, /J
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et T T eer e T oW AN DRUTING REPORT . CRICIN.

: ORIGINAT
V™™LL LOG AND DRILLING RF ORT s 54
Lk State of Ohio
- JoLEASE USE PENCIL DEPARTMENT OF NATURAL RESOURCES
" OR TYPEWRITER. Division of Water
DO NOT USE INK. 1562 W. First Avenue No. 225238
Columbus, Ohio
Section of Township......... 2. -
OWner ot Address *‘.':.f.’.'.f-f:...-'-..‘.".f,‘.'.f.'*.-.‘31:.1.'.‘.‘..::3.:..3:1;.‘..-...:.1....111.,..,...(3_:11'3.;.--::_., fOiS
Location of property....... i AR T e St I N
CONSTRUCTION DETAILS BAILING OR PUMPING TEST
Casing diameter "“" .......... Length of casing......} ... Pumping rate.... 10, . .G.P.M, Duration of test.1.. hrs,
Type of screen_..i. . Length of screen........._. Drawdown.....10. . ft. Date. (=100
Type of pump._.... . I Developed capacity.............. 080 eph
Capacity of pump....o Static level—depth to water... ... . 3 6 ................................. ft.
Depth of pump setting..-......_ﬁ-;..'-..:..:..: ........................................... Pump installed bY...oooooooeoooeere
Date of completion.......ihe B 200d
WELL LOG SKETCH SHOWING LOCATION
Sand Forx;:altio;x‘s P T . Locate in reference to numbered
andstone, shale, limestone, rom ° State Highways, St. Intersections, County roads, etc.
gravel and clay .
T - clax 0 Feet NS TATN O & N.
2an6 oyl 20 'L, Lk o
Clay o shale Lk fi, 7O n
ound, coal Logevel wix | 70 14, 7Lon
She e 76 4. 87 P4,
W, E.
S.
See reverse side for instructions

Drilling Firm . 2000 Ybang ve,

Address _.__.________;i‘;‘l‘:!!; e, \”11‘-‘: ]




V L LOG A RILL REI RT '
ND D ING s 5¢

State of Ohio
DEPARTMENT OF NATURAL RESOURCES
Division of Water

1500 Dublin Road NO. 2 1 9 925

Columbus, Ohio

County...—...... SZ:,,J‘& ............. Township..._.. \0 .a/.).mu ..Section of Township....... ;L ............................... -
Owner \79’\/@’—(-’.?.2&.2_& ...... %’Z ............................ Address ek Lo, ‘)( %“{4[&/{"5241*&/»)! A‘g/.ﬂ-‘“
Location of proPerty___.--,...-...#.f/ziéwu_ L. wg[é“ E2).. g 777 «z/p/,a,.... %W&ij//»pﬁzﬁ*c/:}

ONIGINAT:=

CONSTRUCTION DETAILS BAILING O-R—PH-M—P‘I'NG TEST
Casing diameter ... 171” ......... Length of casing-[d.’b:.’./.l.f.:‘ Pumping rate............... G.P.M. Duration of test......._.. hrs.
Type of screen .. Length of screen. ... Drawdown,_.._..._&f..__.,ft. Date.. F= %2537
Type of pump. e, Developed capacity.............../s Wf?‘) ..............................
Capacity of pump. .., Static level-—depth to water.........=2&. ... ft.
Depth of pump setting. ... Pumnp installed by .coooomoeeeeeeeceeaas

Date of completion

WELL LOG SKETCH SHOWING LOCATION

Formations Locate in reference to numbered

Sands;g::;fh;};, Lilz:;stone, From To State Highways, St. Intersections, County roads, etec.

taeh 4 0 Feet | .27 Ft, N,
s / L4
cl 27" |3/,

M 3/ ¥/,

.0 p 5(/ 52 é
s2°4%\57°€
ey M 5767160 ¢

E.

/79 /2, N |

/50 |/ "y
d/ /oﬁg % ,g;_ " 120 Patd (‘(?Naﬂtlumwc%
2. Ap).zm Arclact 206 2240 -
7 @/ *
% .0\.) ‘2/? S.

See reverse side for instructions
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

pate: S 2¢/ 8¢

SUBJECT: November 20, 1980 Inspection of Dice Decal Corporation,
Middlebranch, Ohio

FROM: Rich Boice, CES —x- & P

TO:Pau1 Dimock, RES

Attached is the report for the above referenced inspection prepared by Ecology
and Environment. In addition an internal Ecology and Environment memo dated
October 30, 1981 is enclosed that provides a preliminary assessment of the
potential for contaminating nearby residential wells.

The November 20, 1980 inspection of Dice Decal was part of what the U.,S. EPA
called the Akron, Canton, Youngstown Sweep. This sweep was well publicized and
was meant to locate as many hazardous waste disposal problems as possible. MWe
were especially interested in locating conditions that needed immediate action
as a result of illegal démping or storage of hazardous wastes.

Ecology and Environment, Inc. was responsible for conducting the inspections,
Sites to be inspected were identified from U.S. EPA and State records and from
complaints called in during the sweep. The call-in effort was organized by
U.S. EPA. My role was to oversee and help evaluate Ecology and Environment's
performance, To do this I participated in a #8mber of the inspections including
the inspection of Dice Decal,

During the sweep, Ecology and Environment, Inc. sent out a number of two-person
teams to conduct the inspections. In addition to myself, sometimes employees
from State and local pollution control agencies participated in the inspections,
Fach team conducted from two to five inspections per day. The inspections were
unannounced and consisted of discussing conditions and operations with any
company officials and property owners available at the site and a walk through
or walk around inspection of the site. The reports generated from these
inspections were based strictly on these walk through inspections, and the
verbal information obtained. Obviously the evaluations from these inspections
were preliminary and detailed evaluations of the subsurface hydrogeology and of
contaminant attenuation were beyond the scope of the assignment.

5

EPA FORM 1320-6 (REV. 3-76)}
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i) ecology and environment, inec.
223WEST JACKSON BLVD,, CHICAGO, {LLINOIS 60606, TEL. 312-663-9415

International Specialists in the Environmental Sciences

DATE: November 25, 1980
T0: File
FR@M: " Ellen J. Jurczak

Claude E. Mays III
Jerome D, Oskvarek

SUBJECT: Ohio/TDD# F5-8010-13
Middlebranch/Dice Decal Corporation

Ellen Jurczak and Claude Mays of E&E and Richard Boice of the USEPA investigated
Dice Decal Corporation of 7390 Middlebranch Road in Middlebranch, Ohio on
November 20, 1980 in response to an anonymous hotline call {attached). The
company president, Bob Hattersley, was interviewed-and answered all applicable
questions on the site inspection form. '

Dice Decal Corporation produces decals which are mostly used for fleet markings
or trucks. Various paints and about 100 gallons of solvents {methyl ethyl
ketone) are used per month in the production process. Resulting solids (e.g.
rags used to clean the machinery, empty paint cans, etc.) are disposed of as
municipal waste which is collected twice a week by Lippel Rubbish Removal. Wash
water containing methy) ethyl ketone and soap (which was reported as being
biodegradable) goes tc a dry well which is pumped out twice a year by Humbert
Sanitation Services. About 2000 gallons are pumped cut each time. Although
nearby houses get their drinking water from groundwater wells, the wells are
deep enough (190-250 feet) and the concentration of MEK in the waste water so
low that groundwater contamination is uniikely. .
Mr. Hattersley has been contacted by the USEPA about the RCRA notification
process and feels his site does not produce enough hazardous waste to qualify as
a generator (see attached). '

A follow-up interim status standard inspection i recommended to investigate the
use of the dry well for temporary storage. '

EJJ,CEM,JD0/df

Attachments

recycled paper



) L_ FOTT«TIAL HAZARDOUS wWASTE SITE

—y
SCTE ho™iHL R (1o de reag -y
ed by HQ)

LNV

E INSPECTION REPORT

|

File.

CENERAL INSTRUCTIONS: Complete Sections | and 1] through XV of this form 86 complelely &5 possible,

tion &n this form to develop @ Tentat’ve Dicpositien (Section 1), File this [orm in He entirely In the regional Hezardous Wasle Log
Be sure o include 8] apprepriste Supplemental Reports in the file.

cction Agency; Site Trecking System;, Hezsrdous Weste Enforcement Tack Force (EN-335), 401 M 51, SW; Waeshington, DC 20460.

Then use the informe-

Submit @ copy of the forms to; U.S. Environmenie] Pro-

1. SITE IDENTIFICATIOR

A.SITE NAME

B. STREET {or other identilior)
DICE bECAL C el 7390 L IPDPLESR RAAC H . E,
C. CiTY D. STATE . ‘ﬂF [afs)+] o . COUNTY NHANME
L1 i pDLE BRA ACH O M0 HHESD S ALK
G. SITE CPERATOR INFORMATION
1. NawWE 2. TELEPHDNE NUMBER
bicE _DPEcac _corp (216) %99 Py5y
2. STREET - e ity — — b STATE %. 2IP CODE ]
Po. Box IS MEDDLE R CH oA’ 0 AL 5D
K. REALTY OWNER IRFORMATION (if different Irom opcrater of &1i6)
1. NAME Il 2. TELEPHMONE NUMEBER
| b PECAL _CeRA (760 N7 444 |
2. ELTY - — T T e T T T T T T T 4 TsTaTE ®. 2P CODE
p.o. BOox /L5 OH IO Yl s o
|. SITE DESCRIPTION
Prebpove £ DECcALs Eo R F.egeT HawK |l ool O A ThOcxkS
J.TYPE OF OWNERSHIP

(1. FeEDERAL

[z s7aTE

[ s counTty

MPRIVATE

[T a. wuNiCIPAL

II. TENTATIVE DISPOSITION (complete this sectian last)

B, ESTIMATE CATE OF TENTATIVE
DISPOSITION [mo., dey, & yr),

B. APPARENT SERIOUSNESS OF PROBLEM
;Za. LOW

] 1. HiGH [z mepium . [] & NONE

C. PREFPARER INFORMATION

1. NAME

F{.CE/U" .,

U Rer Ak

2, TELEFPHONE NUMBER

(B/2) i F- 54,5

3. DATE {mo., day, & yn),

III. INSPECTIOK INFORRATION

A. PRINCIPAL INSPECTOR IHFORMATION

1. NAME 2. TITLE
. -, = —
| Fee~ S e A ;“_i_f)_ | Ak e A AR A G T
3. DFGANIZATIDN r'e TELEPHONE NO. {area code & no,
- < e . . s . .
I L« C-‘C;‘Er T e ek LA LS Ay LA O, S e ) bE < e
B. INSPECTION PARTICIPANTS -
1. NAME 2. ORGANIZATION 3, TELEFPHONE NO.
> — = >
CLprof adpys = ov & (3,2 )005 Gars
- /
Licn Bege U S PR / (3r2) 53— s¢ 36
C. EITE REPRESENTATIVES INTERVIEWED (corporate olficiels, workers, resi‘do'f"lrn)
1. NAME 2. TIiTLE & TELEFHONE NO.

. ADDRESS

PRESH D& AT

/S'ﬁ,; AR TTERCEY {276 ) ~NG4- T&ak

P, & X eSS
M I DD FRBACH CHIEC

% -'-r'(:f R

EFPA Form T2070-3 (10-79) PAGE 1 OF 10
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[ - rent

NI, INSPECTION INFORKMATION (continued)

D Gt ++ A INFORMATION (scuicrs of m ; ( fneadrr )
1 * AME 2. TELEFPHONE NO: ’ 3. ADDRESSE 4. maSTE TYPE CENERATELD
n _ R _ A <Y aF -0 5'0( u’E(J_f)'
fc-t L' EcAL v exp /«7/() Poe ~ Fopg AL /DD Ll T sal b OO “Yulsp Lot 2
E. TRANSPORTER/HAULER INFORMATION
1. NAME 2. TELEPHONE WO, ! 3 ADDRESS A WASTE TYPE TRANSFORTE D
(215) t0z51 Clevelead A€, SRS
T tPPLE 199-462% Vnilow vousr, Clis o %6 857 e RII3M 3 PRIET
Ruei 15t REMOAL rﬁ(?.ta) P o Box wiz'e
HUMBEIRT Sae. SEM Y9N - FOOC0 M. CAM 7o DM (0 Y4 72O Seere TANK

F.1F WASTE IS PROCESSED ON SITE AND ALSO SHIPPED TO OTHER SITES, IDENTIFY OFF-SITE FACILITIES USED FOR DISFOSAL.

1. HAME 2, TELEPHCNE NO, M. ADDRESE
G. DATE OF INSPECTHON | H., TIME OF INSPECTION L. ACCESS GAINED BY:(credentials must be shown in ail coeses)
{mo., dey, & yr.}. . . —
i — e - /- 20 pom (5. PERMIssION ] 2 warRRANT

J. WEATHER (describe)}
&L F AR Zip € Ly TT L e s
IV. SAMPLING INEORMATION

Mark ‘X' for the types of samp]es_lsken end indicate where they have been sent e.g., regicnal lab, other EPA lsb, cpnlractor,
etc. end estlimate when the results will be available,

Z.SAMPLE _4.DATE
}.SAMPLE TYPE TAKEN 3.SAMPLE SENT TO: | REsuLTS _
(mark X" AVAFLABLE

a. GROUNDWATER L’) /)4}

b. SBURFACE WATER

« WASTE

n

e. RUNOFF

L sPiLL

g- SOIL . !

h. VEGETATION -

i, CTHER({Epectiy)

B. FIELD MEASUREMENTS TAKEN (e.5,, radicactivity, explosivity, PH, etc.).

1. TYRPE 2.LOCATION OF MEASUREMENTS A.RESULTS

N /R | )

EPA Form T2070-3 {10-79) PAGE 2 OF 10 Continue On Page 3




Continued From Pope 2

IV. SAMPLING IRNFORMATION (continued)

C. FROTGS ‘L)/A'

}. TY®¥E DF PRDTOS

[t serian

T Je. crOUND

. 2. PRAOTOS 1IN CUSTODY OF.

U. SITE MAPPED?

[ YEs. SPECIFY LOCATION OF MAPS:

L/ A

E. COORDINATES
V. LATITUDE {deg.-min.-sec.)

2. LONGITUDE (deg.-min.-se0:}

V. SITE IKFORMATION

A.SITE STATUS

Y1, ACTIVE (Those inducirial or
municipal sites which are being used
for wasie {reaiment, slorage, or disposal
on & cantinuing baesis, even if infre-
guently.)

[] 2. tNACTIVE (Those
sites which no Jonger receive
WEBEIEE.)

[ 3. OTHER(specity):
{Those sites that include xuch incidents like “‘midnight dumping®’
where no regular or continuing vse of the site for waste disposal

hes occurred, )}

B. IS GENERATOR ON SITE?

(1 No

2. YES(specify generstor's four-digit SIC Code):

C. AREA OF SITE (in scres)

i l/2 d CIr¥.

D. ARE THERE BUILDINGS ON inRE SITE?
1. ne

2. YES{specify):

c FFICE Per AT

Vl. CHARACTERIZATION OF SITE ACTIVITY

Indicate the major site activily(ies) and details relatling to each activity by marking ‘X' in the appropriale boxes.

x4 v y 0
"3(- A, TRANSFORTER i" B. STORER -i‘ C. TREATER i— D. DISPOSER
~’ X
VLR AL 1. PILE 1.FILTRATION 1. LANDFILL
2.5HIP 2.SURFACE IMPOUNDMENT 2. INCINERATION 2.LANDF ARM
3. EARGE 3. DRUMS 3. VOLUME REDUCTION 3, OPEN DUMP
4. TRUCK 4. TANK, ABOVE GROUND 4. RECYCLING/RECOVERY 4. SURFACE IMPOUNDMENT
£ FPIPELINE 5. TANK, BELOW GROUND 5. CHEMJ/FHYS./TREATMENT 5. MIDNIGHT DUMPING
8. OTHER(specify): e . CTHER(specify): £. BIDLOGICAL TREATMENT 6. INCINERATION
B 7.WASTE OIL REPROCESSING 7.UNDERGROUND INJECTION
B.SOLVENT RECOVERY ~ 8.0 THER({speciiy): ]
. 9. OTHER(specify): " A P W) m.c._.,..‘
. I B A A A e
) g Fe ",'"-‘ e
~— T rv:{-_; £ ;/‘.“ -
(v 2efe g, =T
E. SUPPLEMENTAL REPORTS: M the site falis within any of the cotepories listed below, Supplemental R eports must be completed. Indicate

[ sToRAG:

CHEW/BIO/
" PHYS TREATMENT

s 17 Lan

whith Supplements! Reports you have filled ou! and attached 1o this for..

[T 2. INCINERATION

A
(7

SURFACE

. MPOUNDMENT [1s pEEP wELL

{13 LanDprRiLL

DF ARM [T e. opEN Dump  [] 8. TRANSPORTER [T] 10. RECYCLOR/RECLAIMER
a

A, WASTE TYPE

]? 1. LIQWD

EJ
[}z soup [ 3. stupse [ a cas .

VIL WASTE RELATED INFORMATION

BE. WASTE CHARACTERISTICS

1. corrosIvVE

(] s. Toxic

™ s. OTHER (specily):

[ ]2 iGNITABLE
{6 REACTIVE

ey A L
[T] 3. rReDICACTIVE e migHLY voLaTiLe ( »~=%" % £

[]7. meRT [ Je. FLAMMABLE

.%WASTE CAYEGORIES
- 1. Are records of westes sveilable? Spec

ify items such Bs maenifests, inventernes,

#WM&::::::;—;_;-———-—JBLJ;% . B _‘ t{_’; Lo e

eic. below.

:'_\,..:(‘-’_1.211( & .(-’)" ,t../ "-.7
A’ ':‘f-"'a’ ¢k

P

.7,

EFA From 120763 (10-79)
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nt

wASTE RELATLD INFCRMATIOR (conninurd)

2 Eitimste the emount {specily unl .ure) of waste Ly calegory, math "X’ 1o ind: which whstes &re present,
. SLUDGE . 0L €. SOLVENTS d. CHEMICALS e. SOLIDS {. DOTHER
CuOUNT AMOUNT . AMDUNT AMOUNT AMDUNT AMDUNT i

~ ferged fou .f-ﬁ

wWIT DF MEASURE UNIT OF WMEASURE

UMNIT OF ME ASURE UNIT OF MEASURE

URIT OF MEASURE UNIT OF MEASURE

L .L-'/Q“’
X X! e x* ® '
PAINT, DY HALOGENAYTED LABORATORY
- eeef ) t— |t ACH ——o -
O MERTS (HW”TE‘ ‘HSOLVENTS 11} ACHDS F—{ 11) FLY ASH t1)

PHMARMACEUT.

(Z]METlLI
SLUDCGES

1M FOTW

ALUMINUM

l"'SI_UDGE

I8 THER{rpoclfy):

1 oTHER{apeciiy):

NON-HALODGNTD,

12) PICHKLING
EDOLVENTS

12 LIQUORS

121 ASBESTOS (ZIHOSFPITAL

(2} OTHER(specify):

3V CAUSTICS

MILLING/MINE

B3 aiLinGs

LATRADIOACTIVE

1) FPESTICIDES

FERKNOUS SMEL TH

(“lNG WASTES

(AT MUNICIP AL

(8) DYES/INKS

/;w:ﬂ?/f
Py Tt 7/& foi Lot

NON-FERROUS
SML TG, WASTES

(3)OTHER(specify):

151 -

(6) CYANIDE

{IMPHENOLS

(BIHMALOGENS

9} PCE

MMOOMETALS

M1 O THER{specily)

(YO THER(specily):

3, LIST SUBSTANCES OF GREATEST CONCERN WHICH ARE ON THE SITE {place in descen

ding order of hazard)

2. FORM A.TOXICITY
(mark 'X") (mark *X')
1.SUBSTANCE . B FRRTIE P 5. P a. 4. CAS NUMBER 5. AMOUNT 6. UHIT
{9 ) w] 10, PORIHIGH| MED.! LOW |NON

Hexhy/ Evhy/ Ketew o

}J

,achzw-

VI, KAZARD DESCRIPTION

hazard in the space provided.

FIELD EVALUATION HAZARD DESCRIPTION: Place an *X’ in the box 1o indicate that the listed hazard exists.

Describe the

] A. HUMAN HEALTH HAZARDS

L O

EPA Form T2070-3 {10-78)

PAGE 4 OF 10

Continue On Pége 5



L wrrued From Frge &0

R

11. HAZARD DESCRIPTION (continued)

{ B. NDN-WORKER IWJURY/EXPOSURE

Y /A

[ J c. wORKER INJURY/EXPOSURE

N/p

<

s

i <

0. CONTAMINATION OF WATER SUPPLY

PRI ? e AL
—Ej\.i— '(E:L—{\A\ﬂ‘-‘i ce‘vb_c'( e
oo voios oA 0/.»—‘7(' /{'--7

L P > I §
L F 2o &«;/——f-
.

L1l et T

T e & TLED Tl iy 2 e

},1‘—4/3-”4 /lfc‘(*r,.q_ M—‘f/\—t‘;"‘-’!—’(’? a,t*—,;,z;;»-;ﬁ

O L TAA
,/7,¢ y F

- _tcﬁ L © e

{/vL\‘_.,w By ,:/ §.1. Tt

et LA
C il pi cemashied AT
il Tie oy u—r‘«&ﬂﬁ/;"
ot Aemimeesn Bl
PR S G e A a—/

et .

—_ :
T e lo TTE
i é,‘;._»._t-&-,gzuf_&f,_,/—é; i LD

/3,(_/.;-7' v Lo oAl

{] E. CONTAMINATION OF FOOD CHAIN ~

Al o £ ('/2_4-4‘— P S G NS O SR "IN e £
I >3 ,‘12/4/5,-\_ G i ol aas atEtaT r5E e

2 5 0/_,?‘ (’C—L_A% v Tkl i,

[ ] F. CONTAMINATION OF GROUND WATER

K/ w

[] 6. CONTAMINATION OF SURFACE WATER

A //;/

EPA Form T2070-3 (10-7%)
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‘Cr.ﬂr:nrwr‘ Frem Franl
I

] M. DavacGE TO FLORA/FAUNA

V[P

‘. HAZARD DESCRIPTION (continued)

__ ___,_._—-——“w——’_‘f———'-——"——"_—"

[ FisH KELL

ol

[ ] J- CONTAMINATION OF AIR

?K. NOTICE ABLE ODORS

5,,&_4&/{‘ - ;;7 acr

f kA

L. CONTAMINATION OF SOIL

[} M. PROPERTY DAMAGE

EBA Form T2070-3 {(10-79)

PAGE & OF 10

Continoe On Page 7
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. Coratinped D0 i vae 6

7 VI, HAZARD DESCRIPTION (continued)

W FIRE (= £ »PLOSION

VP

{T] 6. SPILLS/LEAKING CONTAINERS/RUNOFF/STANDING LIQUID

N /A

@ P. SEWER, STORM DRAIN PROBLEMS

PP s /l”“’L‘:‘“ @“ﬂd*ﬂumﬁjcﬁ@

LA é M‘%/dnl ¢t Mf
/‘_7" e.’"*-[—"’ S 7

(‘acao?n—i/{, D )
,\fﬁf:‘,ﬁ—’ f pn’f I, e l_.-—..,.._._.._..-_,b_.(--———' ::VkaZZA_ ;_Lf//é;;?

!
—- -um)

[C] @. ERCSION PROBLEMS

Y /A

[ ] R INADEQUATE SECURITY

[LJ:JL, ed ik A.."7 AL S F /65—6411

C‘v’(-“L/L"“"’ -‘3 o L —c

. , ~ - ’ r."/ < Mw—a Poray- 2N .
cp e o el LT T -
I = Ti— 6(,7 TZ.i  es .f_;_’,&) e L

[T15 INCOMPATIBLE WASTES

e

EPA Form T2070-3 N0-79) PAGE 7 OF 1D Continue On Reverse



- VIII. HAZARD DESCRIPTION fcontinoed)
[J 7. mionicHT DUWPING :

V/¢

] u. OTHER (epeciiy):

Y /4

IX. POPULAT!ON PIRECTLY AFFECTED EY SITE

. C.ATFSCIX. mT.0F FETPLE O.AFFROX. NO. E.DISTANRCE
A.LOCATION OF POPULATION B. APFROX. NO. cTL CF BUILDINGS TO SITE
OF PEOQPLE AFFECTED UNIT AREA AFFECTED [(specify unirs)

1.IN RESIDENTIAL AREAS f’(“-”‘/"if ol bt / cflz,?'-

. 4__(-&4—:4:‘4-[ €53

1IN COMMERCIAL

2. OR INDUSTRIAL AREAS

IN PUBLICLY -

3 TRAVELLED AREAS

"

FUBLIC USE AREAS / )
‘(parks, schools, etc.) i
X. WATER AKD HYDROLOGICAL DATA  Aic 7 Y LA s
A LEFTH 1O GROUNDWATER(specify unit) | B. DIRECTICK OF FLCW € GROUNDWATER USE IN VICINITY
i
B. POTENTIAL YIELD OF AQUIFER E. DISTANCE TO DRINKING WATER SUFPLY | F- DIRECTION TO DRINKING WATER SUPPLY
— {specify unit of meesswe)

G. TYPE OF DRINKING WATER S5UPPLY

[T]1. NON-COMMURNITY [3 2. COMMUNITY (epecify town):
<15 CONNECTHONS® © > 15 CONNECTIONS
.

i [C] 2 SURFACE WATER [(]e weet
EPA Form T2070-3 {10-79) PAGE & OF 10 Continve On Page §




Continued From Page &
. ¥ WATER AND HYDROLOGICAL DATA {continued) 6T D LR RS,
H. i ALL DRINKING WATER WELLS WITHIN A i/4MILE RADIUS OF SITE _
&, B.
. NON-COM COMMUN-
1. wELL 2. DEPTH 3. LOCATION MLNITY Y
{epeciiy unit} (proximity to popu!nrlon/w”dln‘a) ) (mark 'X') (enerk ‘X°')

1. RECEIVING WATER

1. NAME . SEWERS [ 3 sTREAMS/RIVERS C

[} 4 LAKES/RESERVDIRS s oTHER{[epreeify):
e e == __.____.___.._.._...___.__.___.__.__.__. —_ ——  —d
G.SFECIFYUSEANDCLAsleICATIONOFRECEIVINGWATERS

T X1, SOIL AND VEGITATION DATA oy Pl E‘g,g/;,p(wé:p
LGCATION OF SITE 15 IN:
[J A. KNOWN FAULT ZONE [Tl 5. KARST ZONE [ c. 100 ¥EAR FLODD PLAIN 1 b. wETLARD
| E. A REGULATED F1L.ODDWAY [ F. CRITICAL HABITAT {1 6. RECHARGE ZONE OR SOLE SOURCE AQUIFER
Xil. TYPE OF GEOLOGICAL MATERIAL OBSERVED Lor /{’f'j{ﬁ.,(’(_‘ﬁ'-ﬁg)
ed end specify where necessary, {he component parts.

Mark ‘X’ to indicsate the type(s) of geolegical meaterial obsery

-.-1 A. CVERBURDEN —x—‘ B, BEDROCK fepectty below) ::- C. OCTHER (npecify pelow)
1. SAND i \
| | 2, CLAY \
‘ ] 2. GRAVEL \
XIM, SOt PERMEABILITY Lo i P E S Fld 20t

[} ¢. HiGH (1000 to 10 cm/secs)

[] B VERY HIGH (100,000 to 1060 cn/sece)
[) £. VERY LOW (.001 te .0000] em/ 5ecs)

[T A. UNKNOWN
[} E. LOW (.1 fo 001 cm/#ecs)

[ D. MODERATE (10 to .1 cm/secs)

.

G. RECHARGE AREA

)1 veEs [ Jz wo 3. COMMENTS:
H. DISCHARGE AREA i
I
] 1. YES Tlz2.n0 3. COMMENTS
. SLOFE

1. ESTIMATE % OF SLOPE 2. SPECIFY DIREC TION OF SLOPE, CONDITION oF SLOPE, ETC.

1. GTHER GEOLCGICAL DATA

Continue On Reverse

EPA Foim T2070-3 (10-79) PAGE § OF 10



oo * Fror Front

o IV, PER®IT INFORMATION

Lior a1 appliceble permits Leld by ihe site and provide the related informetion.

F. IN COMPLIANCE

: 0. DATE £. EXPIRATION (mark 'X*)
A, PERMIT TYPE B. ISSWING - C. PERMIT 1S5UED DATE Un-
‘e CRA,Si81e, NPDES, el1¢4)} AGENCY WUMBER (mo.,day,& ¥yn) (mo.,dey, & yr) 1. 2. 3.
YES ~o KHOWN

s attectod
)P ,::j__»{.f’/\,

!\,5(‘ P’;"“’W

e e pa———— 1 o=

cL,?{;‘pI,_:A' e

XV. PAST REGULATORY OR ENFORCEMENT ACTIONS

4
?f_’j NONE [ YES (summarize in this spsce)

NOTE: Based on the information in Sections III through XV, fill out the Tentative Disposition (Section Il) information
on the first page of this form.

EPA Form T2070-3 (10-79} PAGE 10 OF 10



CHECKLIST

1. Doés your facility handle hazardous wastes (as defined by RCRA)?
ﬁ(_ %, A ,_J,f_. u’\_.r{’[“ -7‘ | P
/L{.-bJ /‘Mj épzé,‘fd-—( L ZWA, PNy o c,d,[ /’f‘f.{ %}(

_,L’;A..,—_ ’( P ass ey //ni-{ n_z'/ Ll e Z‘EJA_Z‘/
2. If yes, what types“of hazardous waste handling do you do; i.e. treatments

storager or disposal?

‘(.—

3. If yes to abovesr did you notify U.S. EPA of your waste handL1ng activities
(notification process)?

L. 1f yes, have you received your EPA Identification Number? What is your
I.D. number?

5. If yes to abover have you submitted a Part A RCRA Permit Application to
"™ U.S. EPA? ‘
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OH-23S-o5

g ecology and environment, inc.

223WEST JACKSON BLVD., CHICAGO, ILLINOIS 60606, TEL . 312-663-8415

International Specialists in the Environmental Sciences

DATE: October 30, 1981

TO: Rene Van Someren
L - <

FROM: Ron St. John & ®= 2

RE: Ohio / TDD# F5-8110-1
Middliebranch / Dice Decal

Problem

Dice Decal Gorporation of Middlebranch, Ohio (Figure 1) produces
decals which are used for fleet markings on trucks. Paint and solvent
(methyl ethyl ketone) wash rinses from the ?roduction process are stored
in & dry well on site and removed about twice a yvear, 2000 gallons at a
time.

Presently, there is concern that local residents' wells are in

danger of being contaminated by this storage well.

Geology

The northern three quarters of Stark County lies in an area covered
by the Illinoian and Wisconsinan glaciations of the Pleistocene Epoch.
The generalized glacial deposits map of Ohio (Figure 2) indicates that
Middlebranch is on a large north-south trendjing kame and esker deposit,
These unconsolidated ice contact deposits Eénd te be stratified, somewhat
laterally continuous, and lithologically similar to alluvial deposits.
The boring logs (Appendix 1) indicate that the glacial drift consists of
abundant clays surficially with some thick units of sand and gravel at
moderate depths (25 to 50 feet). The glacial drift is underlain by a

basal, discontinuous, hardpan clay capping the bedrock,

recycled paper
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TDD# F5-8110-1
Dice Decal

Bedrock in the site vicinity is composed of interbedded Pennsyl-
vanian (Pottsville group) shale, limestone and sandstone which varies in
depth from approximately 45 to 90 feet. Since topographic relief in the
area is minimal, it must be assumed that the bedrock surface relief

accounts for this variation.

Hydrogeology

Middiebranch, Ohio lies in an area of groundwater discharge to the
Nimishillen Creek drainage net of the Sandy Creek Basin (Figure 3).

Areas downstream on Middle Branch Creek and most parts of the East and
West Branch of Nimishillen Creek are areas of groundwater recharge. In
these areas of groundwater recharge, large yields (1000 gpm) in wells are
common in both bedrock and unconsolidated deposits due to creek infiltra-
tion, Therefore, it is probably safe to assume that groundwater flows
east of southeast toward the creek in the unconsolidated deposits near
the site.

The unconsolidated glacial drift and bedrock in the Middlebranch
vicinity can be expected to yield up to twenty-five gpm to wells. These
yields would amply support domestic needs and therefore’are valuable
water resources.

The bedrock aquifer with its discontinuous cap of hardpan clay is
less susceptible to surface pollution in t@{s area. Where this clay unit
exists, it is likely to provide both a sig;ificant barrier to vertical
groundwater movement as well as pronounced attenuation of pollutants,

The well yields in the bedrock are limited to five to twenty-five gpm.



TDD# F5-8110-1
Dice Decal

Conclusions

1)

2)

3)

&)

Recommendation

The original site inspection report (Appendix II) indicated that about
100 gallons of solvents were used per month in the production process
and that 2,000 gallons of wash water was pumped from the storage well
biannually. There is no estimate of the amount of waste pumped into
the well., Without this information and well characteristics, such as
depth, diameter, water level, and casing type, it is difficult to make
an assessment of the problem.

It does seem reasonable to assume, however, that the soils in which
the well lies are fairly impermeable. Two reasons for this assumption
are that boring logs indicate a clayey upper unit and that the well
needs to be pumped out every year. The latter reason indicating that
with increased head (from filling) the increased flow rate out of the
well is not substantial. ‘

The fact that the storage well is an abandon dry water well indicates
"tight soils" and suggests abundant clays. The significance of the
clays inplace is that they aid in the attenuation of heavy metals via
ion exchanges. Organic contaminant movement would probably be
inhibited as well.

At present, 4000 gallons of waste water rinses are removed from the
storage well annually. If the amount introduced into the well is
substantially greater than this amount and the concemtration of
contaminants in the water is significant, then there is indeed a

probability that groundwater in the area is being contaminated.

T,

A supplemental site inspection should take place to perform: 1) a

determination of the well characteristics (depth, diameter, casing, water

level); 2) sampling of the well water; and 3) a determination of the

amount of waste introduced to the well each year.

RSJI/Af
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Lounty....

VoL LOG AND DIOLLING REF RT
State of Qhio
DE) .RTMENT OF NATURAL RESOL..CES
Division of Water
1500 Dublin Road

Columbus, Ohie

No. 195516

Owner /gtc’vwo‘*-f(ﬂf GO Laralaed el

3 = [}
Location of propcrtycaa'ir‘uvv‘(—_/:..KGI.,,("W_Z?’L‘—'{(ML’@"MQ ....................................................
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State of Ohio
DEPARTMENT OF NATURAL RESOURCES
Division of Water

Columbus, Ohio

Section of Township |

Address...........canton, Ohio.

Stark e Township.... L3283 rcrccerrererr0T Lot Number... L RO -
Owner L ¥R1Aard. HeLIOn e  Address ..liddiobranchs OBIO o -
Location of property....i ast,_of Diamond. Portland. Cement B0 s -
CONSTRUCTION DETAILS PUMPING TEST
Casing diameter i=ingicsLength of casing....l}.?_..}”@g.t.'.... Pumping rate..... 6. . .GPM. Duration of test.....t..hrs,
Type of screen.... 2908 .. Length of screen s Drawdown.......... 8 ft. .‘Datelz_lz'55 ................ -
Type of pump.... deep well Developed capacity ... 360 _goh plus
Capacity of pump.35.§:". asle! | Static level—depth to_water.... 31 ft.
Depth of pump setting 60 fect Pump installed by
WELL LOG SKETCH SHOWING LOCATION
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State of Ohio \///

DEPARTMENT OF NATURAL RESQURCES NO 98320
Division of Water
Cclumbus, Ohie

Section of Township

Township._.fsdn 0 Lot NUMDer e cactenn s rae e essveseam
Owner ... 101300 DORAY. cceeceerenrrrc s e e £0 DA TESS L PEOORLLR 13 dalobranch, 0hin -
Location of property ....Pvoepoct. . liidilobrach,Chic reereereeese st s e eem et eremeerseeriareesmeeees —
CONSTRUCTIOR DETAILS PUMPING TEST
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Type of screen........eoceneeee Length of screen. | Drawdown.....gm s ft. DaFe'”ﬂGIl't'i'z?}'i-ff’Sﬂ"‘"‘"""‘
Type of PUMP v - Developed capacity ... 7':'G'."P".'i}".' ...........................................
Capacity of pump e Static Ievel—depth to water.-..f_...w...................,.......-,._..ft.
Depth of pump setting .oocieerns Pump installed by i
WELL LOG SKETCH SHOWING LOCATION
Formations Locate in reference to numbered
Sandstone, shale, limestone, From To State Highways, St. Intersections, County roads, ctc.
~ gravel and ciay ] ,
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| ' S. ~
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: State of Ohio
DEL.ARTMENT OF NATURAL RESOULRCES N? 1070(}9
Division of Water N
Columbus, Qhio
' ) ' Section of Township
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State of Ohio
DEPARTMENT OF NATURAL RESOURCES

Division of Water
1562 W, First Avenue

Columbus, Chio
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s 9&

No. 225238
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Casing diameter .=} 11 Length of casing..... A Pumping rate_.. 18 G.P.M. Duration of test. 1. hrs
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Type of pump.......... NI N Developed capacity.............. 2080 eph
Capacity of PUMIP oo e Static level-—depth to water36 At
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1500 Dublin Road
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. A
koA ENFORCEXEHT ACTION SIGN-OFF =[imock / Relwmi.

PART T, BACKGROUND
. FACILITY NAME GRACY M CaveeY, CREATWE GRocpics |ac,
CFACILITY LOCATION  mipoceBRavcy ouio
RCRA 1D NUMBER NON = MNOTLFIER
HATURE OF VIOLATION  syoeape 4 DurosAe oy PERMIT o8 (MTEAM STH7uS
L B IFmenT o Ff SiTE TD A Mo ~PCRe TIED FRAULITY Uits Aon Refl FRANIFCETER
ANY OTHER QUTSTANDING OR PAST ENFORCEMENT ACTIONS AGAINST THIS.FACILITY:
CWATER | MowE
AIR MO E
COTRER Ao AE gy afoentpt
4
PART 1I. RECOMMENDATION /ssve A ZooB combeaind wprirh Penssaely

PART 111. CONCURRENCES ON DRAFT

PART

NOTE :

V.

INITIALS DATE AGREE  DISAGREE

PREPARER /‘f'/f g-re& (&Y, | )
CHIEF, RCRA ENF., UNIT YIS Ayt {0 { )
CHIEF, RCRA ENF. SECTION AWEM e lJ"ff’( ) { )

ASSISTANT RE?{ﬁfAL COUNSEL

omet Taecks ﬂi{bé ﬁéhwd&ég) ( !

NAME & DATE OF STATE CONTACT NOTIFIED ij P yoriase

APPROVAL

1. PREPARER //’0 Vi /}/( )
2. CHIEF, RCRA EMF. UNIT = A5 N { { )
3. CHIEF, RCRA ENF. SECTION a . Garer | ‘: { )
4, CHIEF, H.W. ENF. BRANCH fd“ﬂ(ty W g (W { )
5. ASSISTANL REGIONAL COUNSEL
D o e g igg/ {vz[g ( /) { )
6 R. SECTIOHW Y, 2 { +v) { )
7 CHIEF SOLID WASTE & EMER. 7
RESPOHSE BRANCH Ny At !{/7{ (V) )
lf - [‘f
3. REGIONAL coumsa_,/ e w) ﬂ@_ b/ K vy g )
9. DIRECTOR, WASTE MGT. DIV.  _ DI< L 23 M Co U G
Bttach sign-off sheet to yellow copy of the enforcement acticn.
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R 22 1068
CEPTIFIED MAIL PFTURE
RECFIPT REQUESTED 5C5-16

Fenneth Moore, Esg.
gquire, Sanders & Derpsy
180¢ Kuntington Puilding
Cleveland, Ohic 44115

Re: Grady McCauley Creative Graphics, Inc.
pocket No.t V.W=-85~R=-35

Tear Mr. Moore:s
Encloeed please find a copy of the documents I filed with

the/ﬁeglcnal Hearing Clert today.

Please call me to discuss this Ease. My new phone number
ig (312) RER6~-7951., Thank you.

Sincerely,

T, Teverett Nelson
Assistant Regional Counsel

Fnclosure

'

I3
P

EPA:RC:SWERB:RNELSON:Desiree':4/2%/%6:DISKQS

LA



APR 22 1985

Ms. Beverely Shorty
Regional Fearing Clerk
U.8. EPA, Pealen V

230 Scuth Dearborn Street
Chicage, Illinoie €0R04

s

es Orady McCaunley (Creative Graphics,
Middletranch, Chio
Docksat No. V=W-R5-R-35

Dear Ms., Bhorty:

5C8=16

Inc.

Herewith, I am £filing Complainant's MOTIOM FOR LEAVE TO FILE AN
AMFRDFED COMPLAIWNT AND COMPLIAMCE ORDER, an AMERDED COMPLAINT
AND COMPLIANCE ORDIR, and a CFRTIFICATE OF BTRVICFE in the above-

referenced matter,

Very truly yours,

T. Leverett Nelson
Assistant Recional Couneel

Enclosures
EPA:RC:SWERB:RNELSON:Desiree’:3/21/86:DISK$#4 C@ j
/ =
H TN 5
3- % -%e &




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF:
Docket No. V-W-85-R-35

GRADY MCCAULEY CREATIVE
GRAPHICS, INC.

7390 MIDDLEBRANCH ROAD

MIDDLEBRANCH, OHIO 44652

MOTION FCR LEAVE TC FILE
AN AMENDED COMPLAINT AMND
COMPLIANCE ORDER

L

NOW COMES THE Complainant, the Director of the Waste
Management Division of the United States Fnvironmental
Protection Agency (U.S. EPA), Region V, by and through his
attorney, and moves to file an amended Complaint and
Compliance Order in this matter, and states for this motion

as follows:

1. On June 28, 1985, the Complainant filed a
Complaint and Compliance Order in this matter pursuant to
cection 3008 of the Resource Conservation and Recovery Act,
42 U.S.C. §6928, alleging therein certain violations by the

rRespondent of Federal and State laws and regulations.

2. At the time the Complaint was fileé, the
ctate of Ohio had received Phase I interim authorization
pursuant to Section 3006(b) of RCRA, 42 U.S.C. $§6926(b). This
/
authorization allowed U.S. EPA toO enforce Ohio hazardous
waste statutes and regulations. The Complaint and Compliance

Oorder required Respondent to comply with applicable Ohio law.



-2 -

3. On January 31, 1986, the State of Ohio lost
Phase I interim ;ut;orization pursuant to Section 3006(e)
of RCRA, 42 U.S.C. §6926(e). 51 §S§;-EEE; 4128 (Jan. 31,
1986). Authority to implement the RCRA program has therefore
reverted to U.S. FPA. U.S. EPA will enforce the Federal
statute and regulations only. The Complaint and Compliance
order should order Respondent to comply with applicable

Federal law only.

4. The proposed Amended Complaint and Compliance
Order involves the same parties, and pertains to the same
subject matter as that of the Complaint and Compliance
Order filed on June 28, 1985. The Complainant does not
seek to add any counts against Respondent or to change the
penalty assessment in any way. The proposed amended
Complaint and Compliance Order would merely cite Federal
regulations that now apply to this action, rather than the

State regulations which no longer apply.

WHEREFORE, the Complainant reguests the court to grant this
motion to file an Amended Complaint and Compliance Order,

or order such other relief as is just and equitable.

;
I3

Respect fully submitted,

By

T. Leverett Nelson
Assistant Regional Counsel
U.S. EPA, Region V

230 Socuth Dearborn Street
Chicago, Illinois 60604



UNITED STATES EKVIRONMENTAL PROTECTION AGENCY

REGION V
7 )
IN THE MATTER OF: ) DOCKET No.:V-W~B5-R-35
)
GRADY MCCAULEY CREATIVE ) COMPLAINT, FINDINGS OF VIOLATIONS
GRAPHICS, INC. ) AND COMPLIANCE ORDER
7390 MIDDLEBRANCH ROAD }
MIDDLEBRANCH, OHIO 44652 }

This Complaint and Compliance Order is filed pursuant to
Section 3008(a)(l) of the Resource Conservation and Recovery
Act of 1976 as amended (RCRA), 42 U.S.C. §6928(a)(1), and the
U.S. Environmental Protection Agency's Consolidated Rules of
Practice Governing the Administrative Assessmeﬁt of Civil
Penalties and the Revocation or Suspeﬁsion of Permits, 40 CFR
Part 22. The Complainant is the Director, Waste Management
Division, United States Environmental Protection Agency, Region
VV (U.S. EPA). The Respondent is Grady McCauley Creative
Graphics, Incorporated, located at 7390 Middlebranch Road,

Middlebranch, Chio 44652.

This Complaint is based on information available to U.S.
EPA, including information in records and a compliance inspection
conducted on February 92, 1984 by the/OhiO'Environmental
Protection Agency (OEPA). At the tgﬁe of the inspection,

violations of applicable State and Federal statutes were identified.

Pursuant to Section 3008(a)(l) of RCRA, 42 U.S.C. §6928(a)(l1),

and based on information cited above, it has been determined



. that Grady McCauley Creative Graphics, Inc. has violated
Sections 3005 and 3010 of RCRA, 42 U.S.C. §3§6925 and 6930,
regulations found at 40 CFR 124.3, 262.10, 262.41, 265.75,
265.94, 265.143, 265.145, 265,147, 270.1, and 270.10, and
Ohio Administrative Code regulations 3745-52-10, -41,

3745-65-75, =94, 3745-66-43, -45 and -47.

JURISDICTION

Jurisdiction for this action is conferred upon U.S. EPA Dby
Sections 1006(a), 2002(a){l), 3006{(b), 3006(e} and 3008 of RCRA,
42 1U.8.C. §6905(a), §6912(a)(1l), §6926(b), $6926(e) and {6928,

respectively.

on July 15, 1983, the State of Chio received Phase I interim
authorization pursuant to Section 3006 of RCRA (42 U.S.C. §6926)
to administer a hazardous waste program in lieu of the Federal
program. This authorization allowed either the State or U.S.

EPA to enforce Chio hazardous waste statutes and regulations,
where applicable, in lieu of the Federal statute and regulations.
U.S. EPA had retained authority in matters related to the
issuance of RCRA permits. ©On January 31, 1986, the State of
Ohio lost Phase I interim authorizgéion pursuant to Section

3006 of RCRA (42 U.S5.C. §6926). 51 Fed. Reg 4128 (Jan. 31,
1986). Authority to implement the RCRA programs has therefore
reverted to U.S. EPA. Accordingly, this Complaint and Compliance

Order seeks to enforce the Federal statute and regulations as

applicable.



FINDINGS

This determination of violation is based on the following:

1. Section 3010(b) of RCRA, 42 U.S5.C. §6930(a}, requires any
person who generates or transports hazardous waste oOr owns Or
operates a facility for the treatment, storage or disposal of
hazardous waste (hereafter "facility") to notify U.S. EPA of
such activity within 90 days of the initial promulgation of
regulations under Section 3001 of RCRA. Section 3010 of RCRA
also provides that no hazardous waste subject to regulation
may be transported, treated, stored, or disposed of unless the

required notification has been given..-

2. U.S. EPA published regulations under Section 3001 of RCRA
on May 19, 1980. Notification to U.S. EPA of hazardous waste
handling was required, in most instances, no later than August
18, 1980. These regulations, which concern the identification
and listing of hazardous waste, are codified at 40 CFR Part
261. Regulations regarding the generation, transportation,
treatment, storage and disposal of hazardous waste were also
published on May 19, 1980, and are codified at 40 CFR Parts 260

and 262 through 265.

3. Section 3005(e) of RCRA, 42 U.S.C. §6925(e), provides that

an owner or operator of a facility shall be treated as having

been issued a permit pending final administrative disposition
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of the permit application, provided that: (1) the facility was

in existence on November 19, 1980 ("existing facility"): (2)

the requirements of Section 3010(a) of RCRA concerning notification
of hazardous waste activity have been met; and (3} timely
application for a permit has been made. This statutory authority
to operate is known as interim status. U.S. EPA regulations
iﬁplementing these provisions are found at 40 CFR Part 270

Subpart G.

5. Respondent, Grady McCauley Creative Graphics, Inc., owns
and operates an existing facility as that term is defined at 40
CFR 260.10, located at 7390 Middlebranch Road, Midddlebranch,
Ohio. Respondent is an Ohio corporaﬁion whose registered agent
is Dennis J. Grady, 7390 Middlebranch Road, Middlebranch, Ohio

44652.

6. An inspection of the facility was conducted by a representative
of the Ohio Environmental Protection Agency (OEPA) on February
9, 1984. At the time of the inspection, Respondent was storing
hazardous waste in an underground tank, and di;posed of hazardous
waste by discharging it from the tank into the surrounding
soil. The facility stored and disposed of hazardous wastes

;
listed for ignitability and tgxicit§ under 40 CFR 261 Subpart
D, and Chio Administrative Code 3745-51-31. These wastes are
identified as spent non-halogenated solvents (U.S. EPA Hazardous

Waste Numbers F003 and FO005).
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7. Respondent failed to file a notification with U.S. EPA of

' jts hazardous waste activity, thus violating Section 3010(a) of
RCRA wﬁich requires such notification to have been filed on oOr

before August 18, 1980.

8. Respondent has failed to submit to U.S5. EPA a Part A permit
application to treat, store, or dispose of hazardous waste,
thus violating Section 3005(a) of RCRA and 40 CFR 124.3(a) and
270.10{(a), which regquire such submission to have been made on

or before November 19, 1980.

9. Interim status was not achieved because of Respondent's
failure to comply with Section 3005(e) of RCRA. In addition,
Respondent has neither applied for ﬂor received a final RCRA
permit for its storage and disposal activities. Respondent,
therefore, is in violation of 40 CFR 270.1{c) and Section

3005(a) of RCRA.

10. The following violations were observed upon review of U.S.
EPA and OEPA records:
(a) Pailure to submit a report concerniné generation,
storage and disposal activities as required by 40 CFR
262.41 and 40 CFR 265.75 and Ohio Administrative Code
3745-52~41 and 3745-65—75;
(pb) Failure to report groundwater monitoring information

as required by 40 CFR 265.94 and Ohio Administrative

Code 3745~65-94;
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(c) Failure to establish financial assurance for closure
and post-closure of the facility and liability insurance
as fequired by 40 CFR 265.143, 265.145 and 265.147, and
Ohio Administrative Code 3745-66-43, 3745-66-45 and
3745-66-47; and

(d) Failure to obtain a U.S. EPA Identification Number as
required by 40 CFR 262.10 and Ohio Administrative Code

3745-52-10.

ORDER
Respondent having been initially determined to be in violation
of the above-cited rules and regulations, the following Compliance
Order pursuant to Section 3008(a)(l)-of RCRA, 42 U.S.C.

§6928(a)(1l), is entered:

A. Respondent shall, within thirty (30) days of receipt of
this Complaint and Compliance Order:

1. Submit to U.S. EPA and the OEPA, for the unpermitted
storage and disposal areas, a closure plan which meets
the requirements of 40 CFR 265.110 through 40 CFR
265.115. This closure plan must ¢learly detail the
activities which will be unqértaken hy Respondent to
identify, treat and/or remo;e and properly dispose of all
hazardous waste at the facility including contaminated

soil and groundwater. The closure plan shall include,

but not be limited to:
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(a) A method of determining and notifying U.S. EPA and
OEPA of the extent of contamination and/or migration
of hazardous waste (or hazardous waste constituents) at
the facility. Some type of ground water monitoring
shall be considered;

(b} The procedures to be used to treat and/or remove all
hazardous waste and all standing ligquids, groundwater,
and underlying and surrounding soil which has been
contaminated by hazardouslwaste {or hazardous waste
constituents) disposed of at the facility:

{c) A description of the intended methods for management
of the removed materials as well as a description of
the location(s) where said.material will be
ultimately disposed;

(d) A description of activities to be performed by
Respondent which require the presence of, and
observation by, an independent registered professional
engineer. An independent registered profesional
enginer shall be present, at a minimum, during clean-
up operations and containerization of all materials
removed; and

(e) All other items required by 40 CFR 265.112.

B. U.S. EPA and OEPA will approve, disapprove or modify the
plan. Respondent shall perform all closure activities detailed

in the closure plan as finally approved, within 90 days of its approval.
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C. Upon completion of the required closure activities, Respondent
shall certify in writing to U.S. EPA and OEPA that the facility
has been closed in accordance with the specifications in the
approved closure plan. Respondent shall also submit, or cause

+o have submitted to U.S. EPA and OEPA, written certification

of the same from the independent registered professional engineer

that observed the closure activities.

D. Respondent shall notify U.S. EPA in writing upon achieving
compliance with this order and any part thereof. This notification
shall be submitted no later than the times stipulated above to

Mr. Paul Dimock, U.S. EPA, Region V, Waste Management Division,

230 South Dearborn Street, Chicago, T1linois 60604, Attention:
RCRA Enforcement Section. A CoOpy of these documents and all
correspondence with U.S. EPA regarding this Order shall also be
submitted to Paula Cotter, Division of Solid and Hazardous

Waste Management, Ohio Environmental Protection Agency, 361 East

Broad Street, Columbus, Ohioc 43216.

Notwithstanding any other provision of this Order, an enforcement
action may be brought pursuant to Section 7003 of RCRA or other
statutory authority where the handlipg, storage, treatment,
transportation, or disposal of solﬁé or hazardous waste at this
facility may present an imminent and substantial endangerment to

health or the environment.
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PROPOSED CIVIL PENALTY

- Based upon the seriousness of the violation cited herein, the
potential harm to human health and the environment, and the
continuing nature of the violations, the Complaint proposes, in
accordance with U.S. EPA penalty policy guidance, to assess a
civil penalty in the amount of NINE THOUSAND FIVE HUNDRED
DOLLARS ($9,500) against the Respondent, Grady McCauley Creative
Graphics, Inc., pursuant to Section 3008(c) and 3008fg) of RCRA

(42 U.S.C. §6928).

Failure to comply with any requirements of this Order shall
subject Respondent to liability for a civil penalty of up to
TWENTY-FIVE THOUSAND DOLLARS ($25,000) for each day of continued
non-compliance with the Order. U.S. EPA is authorized to assess

such penalties pursuant to RCRA Section 3008{c).

NOTICE OF OPPORTUNITY FOR HEARING
Respondent has already exercised its right to request a hearing.
Respondent may contest any factual allegation set forth in the
Amended Complaint or the appropriateness of any proposed compliance
schedule or penalty at that hearing.
To avoid having the Compliance Ordey becsme final without
further proceedings, Respondent muét file a written answer to
this amended Complaint with the Regional Hearing Clerk, U.S. EPA

Region V, 230 South Dearborn Street, Chicago, Illinois 60604,

within twenty (20) days of your receipt of this notice. A copy
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of this answer and any subsequent documents filed in this
action should also be sent to Mr. T. Leverett Nelson, Assistant

Regional Counsel, at the same address.

Your answer should clearly and directly admit, deny, or explain
each of the factual allegations of which you have knowledge.
Said answer should contain: (1) a definite statement of the
facts, circumstances, or arguments which constitute fhe grounds
of defense, and (2) a concise statement of the facts which you
intend to place at issue in the hearing. The denial of any
material Fact or the raising of any affirmative defense shall

be construed as a request for a hearing.

SETTLEMENT CONFERENCE

You may confer informally with U.5. EPA concerning: (1) whether
the alleged violations in fact occured as set forth above: (2)
the appropriateness of the compliance schedule: and (3) the
appropriateness of any penalty assessment in relation to the
size of your business, the gravity of the violations, and the

effect of the penalty on your ability to continue in business.

You may regquest an informal settlement conference at any time
by contacting this office. However; any such request will not
affect twenty day time limit for responding to this Amended

Complaint and Compliance Order. U.S. EPA encourages all parties

to pursue the possibility of settlement through informal
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conferences. A regquest for an informal conference should be
made in writing to Mr. Paul Dimock, Waste Management Division,

the address cited above, or by calling him at (312) 886~4436.

DATED this J/gfifé day of ,giﬁfcgf , 1986.
7

Naste MAnadement Divisiord
U.S. Environmental Protection Agency
Region V



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V

IN THE MATTER OF:

DOCKET NO. V-W-85-R-35

GRADY MCCAULEY CREATIVE
GRAPHICS, INC.

7390 MIDDLEBRANCH ROAD

MIDDLEBRANCH, OHIO 44652

CERTIFICATE OF SERVICE

I hereby certify that on the date indicated below a copy
of the foregoing MOTION FOR LEAVE TO FILE AN AMENDED COMPLAINT
AND COMPLIANCE ORDER and the foregoing AMENDED COMPLAINT AND

COMPLIANCE ORDER were personally served on the following individual:

Beverely Shorty

Regional Hearing Clerk
U.S. EPA, Region V

230 South Dearborn Street
Chicago, Illinocis 60604

and were served via first class certified mail on the following
individual:

Kenneth Moore, Esqg.
Squire, Sanders & Dempsey
1800 Huntington Building
Cleveland, Ohio 44115

DATED_ Ay /32, 19EL BY "7 (s 2 L AMEL o pan
Y - T. Leverett Nelson
Assistant Regional Counsel
/ U.S. EPA, Region V
; 230 S. Dearborn Street
Chicago, Illinois 60604




Complainant Exhibit 9







UNITED STATES

IN THE MATTER OF:°

GRADY MCCAULEY CREATIVE
GRAPHICS, INC.

ENVIRONMENTAL PROTECTION AGENC

REGION V

DOCKET NO. V-W-85-R-35
MOTION FOR EXTENSION

L N N TR

Counsel for Complainant petitions the Court for an extension of

time in which file the Ffirst prehearing exchange in the above-

captionaed matter.

The grounds for the extension are as follows:

1} Certain documents essential to the filing of the

prehearing exchange are presently unavailable. It is anticipated

that the Ohio EPA could supply these documents in two weaks'

Lime.

2} The parties are continuing settiement negotiations,

In two weeks' time, the parties will know whether the current

impasse regarding the amount of the penalty can be reszsolved,

WHEREF'ORE, counsel for Complainant, with the consent of the

coungel for Regpondent, therefors reSPectfully moves +to evtend

o)

the date for filing the prehearing exchange to July 11, 1886,

Replies to the prehearing exchange would then be due July 25, 1986.

Chicagn, Illinois
Junge 27, 19285

g

LRAAS DO

T. Leverett Nelson
hAssistant Regional Counsel
5. Environmental Protection Agency

0.5

230 8. Dearborn Sireet
Chicago, Tilinels 60802
{312} 8B6-7951




UNITED STATES ENVIRONMENTAT, FROTECTION AGENCY

REGION v

IN THE MATTER OF:

GRADY MCCAULEY CREATIVE
GRAPHICS, INC.

DOCKET HO. V-W-85-R-15"

CERTIFICATE OF SERVICE

T I )

I hereby certify that on the date indicated halow a Copy
of the foregoing motion for extension of time in which to file
the prehearing exchange was Personally served on the following

individual:

Beverely Shorty

Regional Hearing Clerk
U.&5. EPA, Region v

230 Bouth Dearborn Street
Chicago, Illinois 60604

and was caused to be served via first class certified mail on
the following individguals:

Kenneth Moore, Esag.
SBgulre, Sanders, & Dempsey
1800 Huntington Buillding
Cleveland, Chio 44115

Honcrabls Spencer T. Nissen

Office of Administrative Law Judges
U.8. EPA {Mail Code A-110)

401 M Strest, 5.W.

Washington, D.C. 20460

e

—F e T - e )
DATED ¢ AT T El BY /. (ern b I ALY

T+ Leverett Nelson
Assistant Regional Counsel
U.5. EPA, Region vV

230 8, Dearborn Street
Chicago, Illinois 60604
{212) BEé~7951




UNITED S'TATES ENVIRONMENTAL P ROTECTION AGENCY

REGION V

N THE MATTER OF:

GRADY MCCAULEY CREATIVE
GRAPHICS, INC.

BOCKET NO. V~{~85-1-~35

ORDER

S e o e

Order Granting Extension of Time

Counsel fo Complainant having by letter, dated June 27,

L986, requested an extension of the date for filing the prehearing

-

axchange as directed in the ALJT' s Letter, dated May 2, 1985,
for the reason that certain documents essential to the fiting
OF the prehearing exchange are presently wmmavailable, and other
good cause shown, the time Ffor filing the prehearing exchange

is extended to and including July 11, 198é

B

Dated this e day of July 1986,

noer 1. Nissen

Administrative Law Judgs
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Hoshenpton, DE \ Direct Diwt Niambion
(216) 687-8571
FEDERAL EXPRESS -
T. Leverett Nelson, Esq. =28 = o
Assistant Regional Counsel HEm o %
U.S. EPA Region V 28, o Y
230 S. Dearborn St., 5C-16 g?—% = s
Chicago, Illinols 60604 22~ X
=5 =]
Re: In Re Grady McCauley Creative Graphicsgﬁinc.

Case No. V-W-85 R-35

Dear Counselor:

The parties have made enormous progress 1in gettlement
discussions resolving almost all of the issues. As explained more
fully below, only two issues remaln to be settled. The resolution
of these 1ssues requires a qulet and unhurried examlnation of the
facts of this case in light of applicable principles and possibly
consultatlon with other Agency personnel. Accordingly, I believe
that you will find 1t more helpful to have Grady McCauley's
position in writing than to try to address these lssues initially
during a telephone conversatlon. Nonetheless, although we have
exchanged telephone call slips, I apologlze for the difficulty in
reaching me by phone., I have had several unexpected emergencles in
my practice which have taken all of my time and have repeatedly
required my presence out of the office where I did not have access
to the rather thick file on this case. I completed most of the
analysis underlying this letter on plane flights and am dletating
this letter on a beautiful June Saturday afternoon. I apologilze
for not getting these materials to you sooner and for any
inconvenience which you or Paul may have suffered.

Like most compromises, the current draft of the Consent
Agreement and Final Order (CAFO) contains provisions which Grady
McCauley does not like, for example, the requirement for financlal
assurance. Similarly, the latest draft of the CAFO omits
provisions, such as an express force majeure clause, which Grady
McCauley wanted to have., However, the partles have worked through
these and other issues by identifying mutually acceptable "middle
ground," for example, limiting the closure requlirement to the dry
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wells themselves, thus making 1t possible for Dennis Grady and Dave
McCauley to obtain financial assurance for an expense which can be
estimated, and the assurances which you and Paul gave to Dennis and
me at our meeting in your offlices in Chicago on the Agency's
practice of amending time schedules in the face of events truly
beyond the reasonable control of the CAFO reciplent. I am
optimistic that the same kind of effort which has brought us this
far will enable us to resolve the remalning two ilssues.

IO
ISSUES RESOLVED

At the outset, 1t 1s important to state formally that
Grady McCauley accepts, as a compromise, the resolution which 1s
reflected in your March 28, 1986 version of the Consent Agreement
and Final Order for all 1ssues except the two discussed below.
Thus, if we can achleve a reasonable resolution of these two
points, this litigation can be speedily concluded.

II.
APPROVAL OF SAMPLING PLAN

As you and Paul know from my Federal Express package of
May 30, and my earlier telephone conversations with each of you,
Dennis Grady and Dave McCauley are anxious to begin sampling work.
As you may recall, Grady McCauley has already completed a substan-
tlal amount of sampling and has already submitted the results in a
fat report by Wadsworth Testling Laboratories. For the reasons set
forth in my letter to you of May 30 and our prior conversatlons,
Grady MecCauley would like to have written approval of its filnal
Sampling Plan from both Ohioc EPA and U.S. EPA as soon as possible.

Grady McCauleyfs final Sampling Plan =- unlike the draft
sampling plan avallable to you when you drafted the latest version
of the Consent Agreement and Final Order -- provides for a second
ninety-day Phase II study covering the installation of additional
groundwater monitoring wells and soll sampling. Accordingly, a
minor amendment to paragraph No. 2 on p. 3 of your latest version
of the Consent Agreement and Final Order needs to be made. The
language in the sentence in paragraph No. 2 in the CAFO assumed
that the Sampling Plan would have to be amended to provide for the
Phase II activities. However, since Grady McCauley's final
Sampling Plan has already been amended to provide expressly for
Phase II, this sentence should be deleted. When Paul Dlimock called
me to inquire about the status of the case, he explained that the
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purpose behind the last sentence in paragraph No. 2 was to address
the Phase II activities which might be required depending on the
results of Phase I. Paul's explanation was very important to us
because we had been concerned that the language could be read to
impose an open ended obligation on Grady McCauley.

For your convenlence, I am setting forth below the
language 1n paragraph No. 2 with the proposed deletion indicated.

2. Respondent has submitted to the Ohio
Environmental Protection Agency (QOEPA) and U.S.
EPA, and OEPA and U.S. EPA have approved, a
Sampling Plan to ldentify the extent of soil and
groundwater contamination at the facility. This
plan includes but is not limited to the installa-
tion of a groundwater monitoring system and soil
gsampling. The-pitan-shati-aise-eenbair-previastens-
for-additienal-groundwater-montboring-andseor-soti~
sampring-to-further-define-the-area-of-contamina~
tien-if-reguitreds—-

Thus, by deleting one sentence from the latest version of the CAFOQ,
all nonmonetary language 1ssues will be resolved.

ITI.
STIPULATED CIVIL PENALTY
TO BE PAID UPON EXECUTION

A, U.S. EPA Initlal Proposed Penalty of $9,500 Based on
Penalty Assessment Matrix and Pre~Complaint Information

Before U.S. EPA had available to 1t the Information which
is set forth below, it "propose[d]" a c¢ivil penalty of $9,500. See
U.S. EPA's 1nitial Complaint, Findings of Violation, and Compliance
Order, p. T-.

U.S. EPA's May 8, 1984 Final RCRA Civil Penalty Policy
contains a Penalty Assessment "Matrix™ or box chart shown on pages
4 and 10. The horizontal axis of thils Matrix or box chart is
labelled "Extent of Deviation from Requirement™ and the vertical
axis 1s labelled "Potentilal for Harm."™ Each of these axes 1s
subdlvided into three categories: major, moderate, and minor.
Thus, the Matrix or box chart has nine boxes reflecting the various
combinations of major, moderate, and minor for each of the two
factors "Extent of Deviation from Requirement"™ and "Potential for
Harm." The only box which contains a dollar range covering $9,500
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reflects a "major" assignment for "Extent of Devlation from
Requirement" and a "moderate"™ assignment for "Potential for Harm."
Indeed, $9,500 is the mid~-point value for this box.

For litigation purposes, Grady McCauley does not accept
the RCRA Civlil Penalty Policy as a lawful and appropriate
expression of Congressional policy in Section 3008 of RCRA, 42
U.S.C. §6928, as opposed to non-statutory Agency policy. Nor does
Grady McCauley belleve that 1ts case has been correctly placed
within the Matrix box chart of the RCRA Civil Penalty Policy.
Nonetheless, for settlement purposes, Grady McCauley will present
its contentlions within the framework of the RCRA Civil Penalty
Policy.

B. Changing Grady McCauley's Placement within the Penalty
Assessment Matrix Based on New Information on the Extent of
Deviation from Requirements Since Grady McCauley Implemented
"Some™ If Not "Most" of the RCRA Requirements for Small
Generator Status .

As explained above, U.S. EPA's 1nitial proposed penalty of
$9,500 is the result of the Agency's "moderate"™ assignment for
"potential for harm" and "major"™ assignment for "extent of
deviation from requirements."™ The initial determination that Grady
McCauley had a "majJor" deviation from the RCRA requirements is the
most important factor in producing the Agency's high initial
proposed penalty of $9,500. Without changing that "major"
categorization, the penalty can still be reduced to $8,000. While
asslgnment to a different box within the Penalty Assessment Matrix
would be approprilate for the reasons discussed below, a reduction
from $9,500 to $8,000 is certainly the minimum appropriate in light
of the facts of this case. This $1,500 reduction is wholly within
your power under the RCRA Civil Penalty Polliey based on your front
line responsibllity for enforcement. U.S. EPA's RCRA Civil Penalty
Policy provides (p. 10):

The selection of the exact penalty amount
within each cell [of the penalty assessment matrix]
1s left to the discretion of compliance/
enforcement personnel in any gliven case.

As the person at U.S. EPA most familiar with the facts of Dennis
Grady's and Dave McCauley's slgn business, you are iIn the best
position to make a proper exercise of discretion. For the reasons
described below, you should reduce the 1nitial penalty amount by
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$1,500 from %$9,500 to $8,000, even 1if you do not change the "box"

to which Grady McCauley l1ls assigned within the Penalty Assessment
Matrix.

U.S. EPA's RCRA Civil Penalty Policy discusses the
distinction between major, moderate, and minor deviations from RCRA
requirements on pages 8-9. The RCRA Civil Penalty Policy explains
that a "moderate™ violation means that the company "significantly
deviates from the requirements of the regulation or statute but
some of the requirements are implemented as intended." p. 9
(emphasis supplied.) Further, the RCRA Civil Penalty Policy
explains that a "minor" designation means that the company
"deviates somewhat from the regulatory or statutory requirements
but most of the requirements are met." p. 9 (emphasis supplied.)
Thus, the question is whether Grady McCauley had a "minor" devia-
tion because "most of the requlirements are met,"™ or a "moderate"
deviation because, notwithstanding "significanlt] devialtion],"
"some of the requlirements are Implemented as iIntended," or whether
Grady McCauley had a "major"™ deviation because 1t "totally
disregarded the requirement" (p. 8).

As you know, all of the "paperwork" violations charged in
U.S. EPA's Complaint are inapplicable if Grady McCauley qualifiles
ag a small volume generator under 40 C.F.R. Section 261.5. (If you
have any questlons regarding this conclusion, please call and I
will be happy to give you the citations in the RCRA regulations
which exempt small volume generators from the violations charged.)

While U.S. EPA has not yet accepted that Grady McCauley is
entitled to treatment as a small volume generator, certalnly there
should be no argument that Grady McCauley has met "some of the
requlirements™ for a small volume generator. U.S. EPA's RCRA Civil
Penalty Policy provides (p. 9) that when "some of the requirements
are implemented,"™ there has only been a "moderate" deviation from
requirements. Indeed, since Grady McCauley can fairly be said to
have met "most of the requirements" for a small volume generator, a
"minor" designation would be appropriate for the factor "deviation
from requirements."

Certainly the key requirement for small generator status
is the amount of hazardous waste generated in a month. The
requirements for small generator status are set forth in 40 C.F.R.
Section 261.5 which provides in the very first sentence in
paragraph (a) that:
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(a) A generator 1s a small quantity generator
in a calendar month if he generates less than 1,000
kilograma of hazardous waste in that month.

There is no question that Grady McCauley generated substantially
less than 1,000 kilograms of hazardous waste ln any month. Indeed,
even applylng conservative assumptlons, Grady McCauley would at
worst only generate about 1/2 that amount.

The dry wells which Grady McCauley inherited from its
predecessor Dice Decal operated in the real world like tanks.
Further, Humbolt Sanitary Service removed Grady McCauley's
hazardous waste along with its sanitary waste.

If you were to determine that Grady McCauley had only a
"minor" deviation from the requlrements for small generator status,
under the Penalty Assessment Matrix on pp. 4 and 10 of the RCRA
Civil Penalty Policy, an initial penalty from $3,000 to $4,099,
(midpoint ~ $4,000), would be authorized (given U.S. EPA's previous
designation of "moderate™ for "potential for harm" which Grady
McCauley 1s not now addressing). Similiarly, 1f you were to
determine that Grady McCauley had a "moderate™ deviation from the
requirements for small generator status, under the Penalty
Assessment Matrix, a penalty from $5,000 to $7,999 (midpoint -
$6,500) would be authorized. Even if you should decide that Grady
MeCauley had a "majJor" deviation from the requirements for small
generator status, an $8,000 penalty would be appropriate, glven the
small generator requirements which have been met.

Reduction in the initial penalty assignment within the
Penalty Assessment Matrix would be consistent wlth the complete
absence of contamination detected in off-site wells and in all on-
site wells except those drilled right next to the dry wells. Even
these wells have contaminant levels that are extraordinarily small.
Por example, 1n revliewlng the file on thils case, I noted Dave
McCauley's letter to Ohio EPA on November 23, 1984 reporting the
first water sampling results in this case. These results were
contained in Wadsworth Testing Laboratories' November 21, 1984 VOC
analysis which showed 39 ug/l for ethyl benzene and 140 ug/l for
Xylenes. As you know, this is 39 parts per billion for ethyl
benzene and 140 parts per billion for xylenes. Almost exactly one
year later, U.3. EPA proposed at 50 Fed. Reg. 47022 (November 13,
1985) a Recommended Maximum Contaminant Level (RMCL) under the Safe
Drinking Water Act of 680 ug/l for ethyl benzene and 340 ug/l for
Xxylenes. In other words, U.S. EPA has proposed that major drinking
water systems, like Chicago's, may have levels of ethyl benzene at
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the tap more than 17 times as high as those found in Grady
McCauley's water and may have levels of xylenes more than 3 times
as high as those found In Grady McCauley's water. As you may
recall, Wadsworth Testing Laboratory's November 21, 1984 Report
showed that the lab had not detected any other volatile compounds
in Grady McCauley's water.

In short, it 1s fair to conclude that there has been an
overreaction to the miniscule amounts of contamination at Grady
MeCauley. Certalnly a reduction in the initial penalty amount
assigned to Grady McCauley under the Penalty Assessment Matrix
would more fairly place Grady McCauley vis-a-vis all other small
volume generators in the United States which may have a RCRA
viclation since 1t can hardly be sald that Grady McCauley has, as
compared to all others, a "major" deviation from the requirements.

C. Adjustment Factors -~ Based on New Information Not consldered
Before Setting the Proposed Penalty Amount in the Complailnt,
Reductions for Good Faith, Promptness, Lack of Willfulness and
Negligence, and Other Unique Factors Should bhe Made

Under the RCRA Civil Penalty Policy, now is an appropriate
time for U.S. EPA to consider adjJustments to the initial penalty
caleculated under the Penalty Assessment Matrix. U.S. EPA's RCRA
Civil Penalty Policy provides in Section III entitled "Summary of
the Policy"™ on pp. 4-5 that:

After determining the approprlate penalty
based on gravity and, where appropriate, economic
benefit, the penalty may be adJusted upwards or
downward to reflect particular clrcumstances

surrounding the violation. The factors that should
be considered are:

Good faith efforts to comply/lack of good
faith;

Degree of willfulness and/or negligence;
History of noncompliance;
Ability to pay; or

Other unique factors.



Hgecire, Wandors & Liempsy

Page 8
June 24, 1986

These factors (Wwith the exceptlon of factors which
Increase the penalty such as history of
noncompliance) generally will be considered after
proposing the penalty in the complaint, 1i.e.,
during the settlement stage.

Thus, after the initial penalty amount has been proposed in the
Complaint, adjustment factors such as good faith, promptness, and
lack of negligence should be considered during settlement
discussions.

1. Reduction for Good Failth
A.

Grady McCauley 1s entitled to a substantial reduction in
the 1nitial penalty for its good faith efforts to comply. Grady
McCauley believed in good faith that 1t succeeded to the small
generator exemption enjoyed by 1ts predecessor Dice Decal. Indeed,
as you may recall, Dice Decal wrote to U.S. EPA on June 22, 1980
explaining that the business fell within the small generator
exception. A copy of this letter was handed to U.S. EPA at the
time of the November 20, 1980 site visit. Thus, there is strong
contemporaneous evidence of the rellance on small generator status.

Although U.S. EPA had first-hand knowledge 1In November
1980 of Grady McCauley's system for handling the wash water and
cleaning agents from its screens, at no time prior to the Complaint
did U.S. EPA say anything to Grady McCauley orally or in writing
which would call into question their good falth reliance that they
were a small volume generator 1in compllance with RCRA.

B.

Indeed, Grady McCauley not only relled iIn good faith on
their status as a small volume generator, they also believed in
good faith that their waste was not hazardous. Grady McCauley
thought that the use of blodegradable cleaning agents from
Intercontinental Chemical Corporation (ICC) in screen washing
avolided any environmental problems. Grady McCauley's good faith
rellance was increased by the apparent satisfaction and lack of
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objection by a U.S. EPA Reglon V chemical engineer who participated
in a three-way call on ICC's blodegradable cleaning agents with

ICC's Director of Technology on November 20, 1980 during a visit to
Grady McCauley's business. ‘

In short, on two different and independent grounds, Grady
McCauley had a good faith belief that their business was in
compliance with law. Strong evidence of this good faith is the
fact that it was communicated to U.S. EPA five months before the

RCRA regulations became applicable and five years before U.S. EPA's
Complaint.

CU

In assessing Grady McCauley's good faith effort to comply,
it 1s important to remember that Dennls Grady and Dave McCauley
took over the business on September 1, 1983. They had been running
the business less than six months at the time of Ohlo EPA's initial
inspection on February 9, 1984. Dennis and Dave relied in good
faith on Dice Decal's claim for small generator status and on the
IGC blodegradable cleaning agents. Certainly Dennis and Dave
should not be treated the same as a company which had occasion to
make a careful examination of 1ts waste practices in 1980 in light
of the new RCRA requirements. Dennis Grady and Dave McCauley had
no reason to belleve that carrying on the practices of their
predecessor would not comply with law. Moreover, Dennis and Dave
did noft have a long time during which it might be reasonable for
them to reexamine their handling of the waste water from the
cleaning of screens. The determination that there might be RCRA
problems at Grady McCauley's Middlebranch Road site was made during
the initial months after Dennis and Dave had taken over the
business and while they were consumed with all of the problems of
running a new enterprise.

D.

Long before U.S. EPA's RCRA Complaint (more than 1/2 year)
and without any order from Ohio EPA, Grady McCauley brought bottled
water into the plant. As noted above, approximately one year later
J.S. EPA proposed 3Safe Drinking Water Act Recommended Maximum
Contaminant Levels (RMCL) which showed that Grady McCauley's action
was unnecessary. Nonetheless, the speed with whlch Grady McCauley
acted and the action 1tself both are strong evidence of their good

faith efforts to comply with the purposes of the environmental
laws.
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E.

The record of Grady McCauley's actions before U.S. EPA
filed its Complaint 1s strong evidence of its good faith. A review
of the steps taken more than 1/2 year before U.S. EPA enforcement
shows the good falth of this small business in acting promptly and
cooperatively with Ohio EPA.

TIME LINE SHOWING .
GRADY McCAULEY'S PROMPT AND
COOPERATIVE ACTION BEFORE
U.S. EPA ENFORCEMENT

Date Description

8/24/84 OEPA's first letter requesting two soll borings within
three feet of fthe dry wells and analysis of soil
samples at 5 and 8 feet.

10/23/84 Dave McCauley's letter to OEPA transmitting Wadsworth
Testing Laboratories' VOC analysis of the soil
samples.

11/23/84 Dave McCauley's letter to Ohio EPA volunteering

Wadsworth Testing Laboratorles' November 21, 1984 VOC
analysis of the water supply (which turned out to be
1/3 the Recommended Maximum Contaminant Level (RMCL)
for Xylenes and 1/17 the RMCL for ethyl benzene under
U.,5. EPA's proposed Safe Drinking Water Act
standards).

12/05/84 Meeting between OEPA and Grady McCauley.

12/07/84 Grady McCauley telephones Ohio EPA to advise that it
has tested all neighboring water wells for posslible
contamination and has found no contamination.

12/10/84 OEPA's letter to Dave McCauley summarizing the
December 5 meeting, confirming QEPA's request that
immediate area water wells be tested (which had
occurred before the letter was sent out) and
confirming OEPA's request for an lnvestigation of the
extent of contamination.
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12/12/84

12/13/84

12/26/84

01/10/85

06/10/85

06/28/85
08/14/85

08/15/85

August '85

In 1

Clgecive, Randors & Diompasy

Dennis Grady's letter to OEPA confirming in writing
the testing and absence of contamination in
nelghboring water wells, advising Ohioc EPA that
Wadsworth Testing Laboratories and Ohio Drilling
Company had been retalined, and that a survey of the
property was planned that week to determine the
location of test borings.

Dennls Grady's letter to OEPA forwarding Wadsworth
Testing Laboratories' test report on the neighboring
water wells showing no contamination.

Wadsworth Testing Laboratories completes 1ts "Ground
Water Assessment Proposal.™

OEPA letter to Dave McCauley thanking him for the
Wadsworth Testing Laboratories' Ground Water
Assessment Proposal, providing "several comments," and
noting that "[o]ur review of the proposal finds it to
be generally satisfactory, and we have no objection to
initiation of the assessment as proposed.”

Meeting between OEPA and Grady McCauley at which OEPA
requested an additional round of groundwater sampling.

U.S. EPA RCRA Complaint filled.

Grady MeCauley presents Wadsworth Testing
Laboratories' final Report to U.S. EPA at a meeting in
Chicago.

Grady McCauley transmits Wadsworth Testing
Laboratories' final Report fto OEPA.

Grady McCauley screen washing operation moved from

Middlebranch Road site to North Canton where dlsposal
is to a publicly owned treatment works.

itigation, Grady McCauley will contend that U.S. EPA

interfered wi
Ohlio EPA. Gr
ment for yet

th a cooperative program between Grady MecCauley and
ady McCauley will also argue that U.S. EPA's require-
another Sampling Plan resulted in suhstantial addi-



Page 12
June 24, 1986

tional expense, delay, and duplication. However, at the present
time and for settlement purposes, Grady McCauley 1s submitting the

above time line to demonstrate its good faith and promptness prior
to U.S. EPA enforcement.

2. Absence of Willfulrness and Negligence

U.3. EPA's RCRA Civil Penalty Polley provides expressly
for reductions in the initlal c¢ivil penalty when there 1s a lack of
willfulness and/or negligence. The RCRA Civil Penalty Policy
states that (p. 17): ™"Although RCRA 1s a strict liability statute,
there may be instances where penalty mitigation may be justified
based on the lack of willfulness and/or negligence."” On the facts
of this case, a substantial reduction in the penalty is warranted
because of Grady McCauley's lack of willfulness and negligence.

A.

As noted above, Grady McCauley did not willfully violate
the RCRA regulations. O0On the contrary, Grady McCauley belleved
that its continuation of 1its predecessor's practices and equipment
for handling washwater from screen cleaning and its use of
biodegradable cleaning agents from Intercontinental Chemical
Corporation (ICC) eliminated environmental problems. Dennis Grady
and Dave McCauley, who are buslnessmen, can hardly be Jjudged
negligent in believing that the company's status as a small volume
generator and its ICC cleaning agents kept it in compliance wilth
iaw when a U.S3. EPA Reglon V chemlcal englneer reached the same
conclusion after personally inspecting the waste handllng system
and practices and llstening first-hand to ICC's Director of
Technology during a 3-way call about the biodegradable cleanling
agents. The absence of any suggestion that there were problems
after an on-site review of Grady McCauley's waste disposal
practices by the U.S. EPA Reglon V chemical engineer and by U.S.
EPA consultants from Ecology & Environment, Inc. {(who were
presented as international specialists in the environmental
sciences) helps support the conclusion that Dennis Grady and Dave
MeCauley were not negligent,

B.
U.S. EPA's RCRA Civil Penalty Policy provides that: (p.

18) "[1iln assessing the degree of willfulness and/or negligence®
U.S5. EPA should conslder "how much control the vioclator had over
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the events constituting the violation." Grady McCauley did not
install the dry wells which are at the heart of this case. Its
predecessor Dice Decal did. Grady McCauley had had "econtrol" over
the business, including screen washing, for less than slx months
when Ohio EPA's first inspection took place. Dennis Grady and Dave
McCauley did not have "control" in 1980 when businesses had
occasion to review carefully the new RCRA requirements and to
conform their waste management practlices to the new requirements of
law.

C.

U.S. EPA's RCRA Civil Penalty Pollicy also provides that
"[1In assessing the degree of willfulness and/or negligence" U.S.
EPA should consider "whether the vioclator took reascnable
precautions against the events constituting the vioclation."™ Among
the precautions taken in this case were the use of ICC's
biodegradable cleaning agents in the screen washing and the June
22, 19§Q letter to U.S. EPA advising the Agency of the claim for
small generator status.

De.

U.3. EPA's RCRA Civlil Penalty Policy provides that:
(p. 18) "[iln assessing the degree of willfulness and/or
negligence"” U.S. EPA should consider "whether the violator knew or
should have known of the hazards assocliated with the conduct.”
Grady McCauley 1s a small business whlch 13 most accurately
described as a partnership between Dennis Grady and Dave McCauley
in corporate form. Grady McCauley did not know of the "hazards™
(1f that 1s the right word) assoclated with its screen cleanling.
This small busliness does not have toxicologists or environmental
speclallsts on 1its staff. Grady McCauley belleved that the ICC
blodegradable cleaning agents avolded environmental "hazards."
Dennls Grady and Dave MecCauley should not be held to a higher
standard of knowledge than U.,S. EPA Reglon V chemical engineers and
consultants from Ecology & Environment.

3. Other Unlique PFactors

U.S. EPA's RCRA Civil Penalty Pollcy provides expressly
for reductions 1in the initial penalty amount for reasons other than
the four enumerated adjustment factors (p. 20). Reductions are
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authorized for "factors which might arise on a case-~by-case basis”

{p. 20). In the present case, a substantial reduction is justified
because of several unique factors in this case.

A,

When U.S. EPA l1lssued its RCRA Complaint, Ohio had interim
authorization. U.S. EPA may enforce hazardous waste regulations in
states with authorlzed programs only when the State, after notice,
has failed to act adequately to dezl with the alleged violation.
See RCRA Section 3008(A)(1) and (2), House Committee on Interstate
and Forelgn Commerce Report No. 94-1461 (Sept. 9, 1976) p. 31. Cf.
Report of Senate Committee on Public Works, No. 94-988 (June 25,
1976) p. 17; United States v. Cargill, 508 F. Supp. 734 (D.Del.
1981); U.S. EPA March 15, 1982 Memorandum to All Regional
Administrators and Regional Counsels, p. 3.

In the present case, as the time line set forth above
makes dramatically clear, Ohio EPA was handling any RCRA problems
at Grady McCauley's Middlebranch Road site more than adequately.
U.3. EPA's enforcement led to interference wlth Ohic EPA's primary
responsibilities under RCRA, delay, duplication, and added expense.

B.

There 1s a second contention which Grady McCauley will
ralse In litigation which affects U.S. EPA's probability of success
on the merits. This second argument also warrants a reduction in
the proposed penalty in the context of settlement negotlations
under U.S. EPA's RCRA Civil Penalty Polilecy.

U.S. EPA's delay in giving notice that the ICC
biodegradable cleaning agents were not a complete solution and that
the dry wells would have to be removed or decontaminated caused
Grady McCauley substantlal prejudlce warranting a major reduction
In the proposed penalty. If U.S. EPA had made 1its views known on
November 20, 1980 when it inspected the screen washing operation,
or indeed had made 1ts views known during the 2 3/4 years
thereafter, Dennis Grady and Dave McCauley would not be the subject
of an enforcement action. U.S. EPA knew in November 1980 the kind
of eleaning agents used by the buslness and knew that the s3creen
washings went to dry wells. If the Agency had commenced
enforcement then, or within 2 3/4 years thereafter, Dennls Grady
and Dave McCauley would have taken over a business without
environmental problems.
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The Courts have barred government enforcement actlons in
cases like Grady McCauley's or have ruled that substantially
reduced penalties are required. See e.g., Moser v. United States,
341 U.S. 41 at 46 (1951), United States v. Balley, 467 F. Supp. 925
(D.Ark. 1979), Roberts v. Unifed States, 357 F.2d 938, 946 (Ct.
claims 1966), United States v. American Greetings Corp., 168 F.
Supp. 45 (N.D.Chio 1958), aff'd. 272 F.2d 955 (6th Cir. 1959)
(FTC's knowledgeable faillure to object to defendant Card
Manufacturer's practice of remounting 1ts competitor's cards for
display on its own blanked-out mounts for four years "impels the
court to assess only a nominal penalty,"™ 168 F. Supp. at 50),
American Home Products v. Finch, 303 F. Supp. 488 (D.Del. 1969)
(Drug company's rellance upon long-standing FDA approval of its
product excused it from fallure to perform new clinical tests.),
Dana Corp. v. United States, 470 FP.2d4 1032, 1045 (Ct. claims 1972)
("The Government 1s estopped from denylng the actlions of its agents
within the scope of thelr authority and which are relled upon by
others to their detriment."), Air Pollution Variance Board v.
Western Alfalfa, 553 p.2d 811 (Colo. 1976) (Governmental delay
following environmental inspection.), United States v. Lazy FC
Ranch, 481 F.2d 985 (9th Cir. 1973) (Government failed to apprise
private parties that arrangement was improper.)

Grady McCauley presents the contentions set forth above in
the hope that you wlll review them during the settlement
negotiations more as a Judge than as an advocate. Of course, even
in your perspective as an advocate, U.S. EPA's RCRA Civil Penalty
Policy allows you to take account of the effect of Grady McCauley's
arguments in assessing probabllity of success on the merits. In
your role of determlining what is a fair penalty, Grady McCauley
believes that you will see that it 1s Just that a substantlal
reduction in the penalty be made under the speclal facts of this
case,

IvV.
CALCULATING THE FINAL PENALTY

The first step in determining the correct penalty for
Grady McCauley 1s deciding an appropriate and fair initlal penalty
under the Penalty Assessment Matrix. As explained above, this
presents the questlions whether the $9,500 penalty should be reduced
to $8,000 (without changing the determinatlon that there was a
"major" deviatlion from requirements), or should be reduced to a
range of $5,000 to $7,999 (midpoint $6,500) if you decide that
Grady McCauley implemented "some of the requirements" for small
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generator status and thus had only a "moderate" deviation from the
requirements for small generator status, or should be reduced to a
range of $3,000 to $4,999 (midpoint $4,000) if you believe that
Grady McCauley had implemented "most of the requirements" for small
generator status and thus had only a "minor"™ deviation from the
requirements for small generator status. In making this
determination, the new evidence which has come to the Agency's
attention since the Complaint was drafted and which is summarized

in this letter and 1n Grady McCauley's Answer should be carefully
considered,

U.S. EPA's RCRA Civil Penalty Policy authorizes a
reduction of up to 40% of the initial penalty amount based on Grady
McCauley's good faith (p. 17), a second and independent reduction
of up to 40% 1s authorized for Grady McCauley's lack of willfulness
and/or negligence (p. 18), and a third independent reduction of up
to 40% is authorized for the unique factors in Grady McCauley's
case (p. 21). Since each of these 40% factors 1s applied to the
same base; l.e., the initial penalty amount, fthe result of making
the maximum reduction for each of the three factors would be a zero
dollar penalty. As you know, "compliance/ enforcement personnel
have discretion" to make reductions of up to 25% of the initial
penalty amount for each of the three factors (pp. 17, 18, and 21).
To 1llustrate one of several different ways in which a falr
settlement flgure could be achlieved, if you were to use your
discretion to reduce the initial penalty amount to $8,000 within
the Penalty Assessment Matrix and were to apply your dlscretlion to
reduce the penalty by 25% for each of the three adjustment factors,
it would result in a penalty of $2,000. While Grady McCauley
believes that 1t is entltled to a greater reduction, it is prepared
to settle the case by paying $2,000.00.

As you can see, U.S. EPAfs RCRA Civil Penalty Policy
requires the consideration of factors which are best set forth in
wrlting because of thelr complexity and length. The Consolldated
Rules of Practice Governing the Administrative Assessment of Civil
Penalties sets forth U.S. EPA's settlement policy at 40 C.F.R.
Section 22,.18:

(a) Settlement Policy. The Agency encourages
settlement of a proceeding at any time if the
settlement 1s conslstent with the provislons and
objectives of the Act and applicable regulatlons.
(emphasis supplied.)
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Grady McCauley's stance from the very beginning of this matter with
Ohlio EPA and fthereafter with U.S. EPA has been to work
cooperatively with the governments. Grady McCauley is optimistic
that the parties will be able to resolve the remaining two issues
of approval of the final Sampling Plan and reducing the amount of
the stipulated civil penalty. I look forward to discussing this
case with you at your earliest convenlence.

Sincerely yours,

Kenneth C. Moore

/eaw ’
ce:  Paul Dimock J/






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V

IN THE MATTER OF:

GRADY MCCAULEY CREATIVE

GRAPHICS, INC, Docket No. V-W-B85-R-35

Respondent

STATUS REPORT

Pursguant to Administrative Law Judge Spencer T. Nissen's
Order of May 2, 1986, the Complainant, U.S. Environmental
Protection Agency, by and through its attorney, hereby files
this report on the status of negotiations in the above-captioned
case:

1. The parties have met twice for informal settlement
conferences, on August 14, 1985, and on March 11, 1936.

2. Based on these meetings as well as subsequent
conversations by telephone, counsel for Complainant sent a draft
Consent Agreement and Final Order (CAFO) to counsel for Respondent
on March 28, 1986. The parties are still negotiating portions
of the CAFO.

3. If settlement is not reached in the very near future,
counsel for Complainant fully intends to proceed with the
prehearing exchange, currently set for June 27, 1986.

Respectfully submitted,

Tl oz i A NS 2L ren

T. Leverett Nelson

Assistant Regional Counsel

U.S. Environmental Protection Agency
230 5. Dearborn leth F1.

Chicago, Illinois 80604

(312) 353-2094



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V
IN THE MATTER OF: ) :
) DOCKET NO. V~W-85-R-35
GRADY MCCAULEY CREATIVE )
GRAPHICS, INC. )
7390 MIDDLERBRRANCH ROAD ) CERTIFICATE OF SERVICE
)

MIDDLEBRANCH, OHIO 44652

I hereby certify that on the date indicated below a copy

of the foregoing Status Report was personally served on the

following individual:

Beverely Shorty

Regional Hearing Clerk
U.S. EPA, Reqgion V

230 South Dearborn Street
Chicago, Illinois 60604

and was caused to be served via first class certified mail on

the following individuals:

Kenneth Moore, ¥Esqg.
8gquire, Sanders & Dempsey
1800 Huntington Building
Cleveland, Ohio 44115

Honorable Spencer T. Nissen

Office of Administrative Law Judges
U.S. EPA (Mail Code A-110)

401 M Street, S.W.

Washington, D.C. 20460

DATED /w7 <5 777 BY 7. (o tkh 2 P I AS G e s

. T. Leverett Nelson
Assistant Regional Counsel
U.8. EPA, Region V
230 S. Dearborn Street
Chicago, Illincis 60604
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vororable Epencer T. Flasen

Office of Afdrinistrative Law Judgse
Beil Code A-110 '

Hefs Envirommertazl Protecticon Ruencoy
Haghinoton, D.C. 20480

Tap Orady HeCauley Crsative Craphlics, Inc,
pooketr Yo, Y-E-BE-E-35

reay Judgos Elssens
Pinsse note that Pamela Rekar is no longer the sttorney
for the Compplainamt in the above~referenced cese., FRather, I

have been suhstituted ap sttorney for the Cornlainant,

Shank voU very such.

ginceraly,

=, Leverstt Felspon
aseistant Begional Counsel

wct Fenneth . Foore, Esg.
atorney for Respondent.

Beverely Shorty
kegional Pearing Clerk

FPR:RC:EWFRB 1 RMELEOK :Desiree’ tDiskEe
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oty % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
. u ]
: 45‘ : WASHINGTON, D.C. 20460

Office of Administrative Law Judges

Mail Code A-110

OFFICE QF

May 2, 1986 THE ADMINISTRATOR

Kenneth C. Moore, Esq.
Squire, Sanders & Dempsey
1800 Huntington Building
Cleveland, Ohio 44115

Pamela Rekar, Esq.

Office of Regional Counsel

U.S. Environmental Protection Agency
Region V

230 South Dearborn Street

Chicago, I11inois 60604

Subject: Grady McCauley Creative Graphics, Inc.,
Docket No. V-W-85-R-35

Dear Counselors:

As you have previously been informed, the undersigned has been
designated to preside at the subject proceeding under Section 3008 of
the Solid Waste Disposal Act, as amended (42 U.S.C. 6928).

, Section 22.18(a) of the Consolidated Rules of Practice Governing
the Administrative Assessment of Civil Penalties and the Revocation or
Suspension of Permits (40 CFR Part 22) sets forth Agency policy
concerning settlements and the parties may be attempting to settle this
matter. Counsel for Complainant is directed to file a statement on or
before June 6, 1986, as to whether this matter has been or will be
settled. If this matter is not settled by that date, I propose to
accomplish some of the purposes of a prehearing conference by this
letter as permitted by Section 22.19(e) of the Rules of Practice.

Accordingly, the parties are directed to accomplish the following
prehearing exchange:




€ e

By Complainant and Respondent

1.

2.

By

Furnish desired or required place for the hearing (see Sect1ons
22.19(d) and 22.21(d) of the Rules of Practice).

To the extent not covered by specific requests below, furnish a
list of expected witnesses, a summary of their anticipated
testimony and a copy of each exhibit or document intended to be

~offered in evidence at the hearing.

Complainant

1.

7.

Provide copies of report of inspection of Respondent's facility
conducted by a representative of OEPA on February 9, 1984,

Provide copies of report of site visit by representatives of
U.S. EPA on November 20, 1980, referred to in Paragraph 8 of answer.

Provide copies of notification, if any, to State of Ohio of viola-
tions alleged.

Does the fact that Interim Authorization for the State of Ohio to

administer its hazardous waste program expired on January 31, 1986,
effect Complainant's authority to enforce the Ohio Administrative
Code? Explain answer.

Provide copies of delegations of authority authorizing Director,
Waste Management Division to issue complaints such as the instant one.

Furnish summary of evidence supporting allegation that wastes stored in
an underground tank were spent non-halogenated solvents (Nos. F003 and
F005).

Provide copies of civil penalty calculation worksheets.

By Respondent

1.

Provide copies of Dice Decal letter, dated July 22, 1980, referred to
in Paragraph 5 of answer.

Provide evidence or estimates of quant1t1es of ‘hazardous waste
generated by Respondent.

Furnish basis for statement that following the inspection of November 20,
1980, EPA was satisfied that there was not a hazardous waste problem at
the mentioned site.

Furnish evidence of cooperative plan with Ohio EPA, provide copies of
Ohio EPA letter, dated January 10, 1985, and copies of sampling results
furnished to OEPA referred to in Paragraph 17 of answer.

Provide statement and evidence such as invoices of frequency Humboldt
Sanitary Service pumped out dry wells.
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6. Elaborate on contention proposed penalty is not in accordance with
Final RCRA Civil Penalty Policy.

Respbnses to this letter will be furnished to the Regional Hearing
Clerk, to the other party and to the undersigned on or before June 27,
1986. )

Upon receipt and review of the responses, a determination will be
made as to whether further correspondence would serve any useful purpose
or whether this matter should be set for hearing without further delay.

Sincerely yours,

pencer T. Nissen
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that the original of this Letter, dated Méy 2, 1986,
in re: Grady McCauley Creative Graphics, Inc., was mailed to the Regional

Hearing Clerk, Reg. V, and a copy was mailed to each addressee.

May 2, 1986 | (ﬂwﬂ/ c\Z M

Helen F. Handon
Secretary




UNITED STATES ' -
ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of

Grady McCauley Créative

)
) Docket No. V-W-85-R-35
Graphics, Inc., )
- )
)

Respondent

ORDER OF DESIGNATION

Administrative Law Judge Spencer T, Nissen, Environmenta] Protection
Agency, Washington, D. C,, is hereby designated as the Administrative
Law Judge to preside in this proceeding under Section 3008 of the Solid
Waste Disposal Act, as amended {42 U.S.C. 6928), pursuant to Section
22.21(a) of the Consolidated Rules of Practice Governing the Adminis-
trative Assessment of Civil Penalties and the Revocation or Suspension

of Permits (40 CFR 22.21(a)).

4 Lt

Edward B. Finch ™
Chief Administrative Law Judge

Dated: & - D /- FL
Washington, D. C.
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Eenneth Moore, EBsg.
Sguire, Sanders, & Dempssy
1800 Buntingteon Puilding
Cleveland, COhio 44115

RE: Orady McCauley Cremtive Graphics, Ine.
Docket Ho.: V-W-E5-R-35

Dear Mr. Moora:
Please find enclosed the revissd dArafi CAFO we discussed over the
phone on March 24. U.8. EPA doss not anticipate that any further

changes will he necesaary.

If the CAFO is acceptable, please have ap authoriszed representative
of Crady HeCeuley sign it and reaturn it for signature by U.8.

EPA. If you have any questicns, please do not hesitatle to

call me a2t (312) 286-6852. Thank vou,

Bincerely,

T. Leveratt Welson
Assistant REegicnal Counsel

Enclosurs

bhee: Paul Dimock, SHE-12

EPA :RC:SWERE :RNELSON:Desiree':3/27/86:DISK4




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

pate: oS 2B

SUBJECT: November 20, 1980 Inspection of Dice Decal Corporation,
Middlebranch, Ohio

FROM: Rich Boice, CES -w & ~7 -

7O paut Dimock, RES

Attached is the report for the above referenced inspection prepared by Ecology
and Environment. In addition an internal Ecology and Environment memo dated
October 30, 1981 is enclosed that providas a preliminary assessment of the
potential for contaminating nearby residential wells.

The November 20, 1980 inspection of Dice Decal was part of what the U.S. EPA
callted the Akron, Canton, Youngstown Sweep. This sweep was well publicized and
was meant to locate as many hazardous waste disposal problems as possible. Me
were especially interested in locating conditions that needed immediate action
as a result of illegal d#mping or storage of hazardous wastes.

Ecology and Environment, Inc. was responsible for conducting the inspections,
Sites to be inspected were identified from U.S. EPA and State records and from
complaints calted in during the sweep. The call-in effort was organized by
U.S. EPA. My role was to oversee and help evaluate Ecology and Environment's
performance, To do this I participated in a Bember of the inspections including
the inspection of Dice Decal.

During the sweep, Ecology and Environment, Inc. sent out a number of two-person
teams to conduct the inspections. In addition to myself, sometimes employees
from State and local pollution control agencies participated in the inspections.
Each team conducted from two to five inspections per day. The inspections were
unannounced and consisted of discussing conditions and operations with any
company officials and property owners avajilable at the site and a walk through
or walk around inspection of the site. The reports generated from these
inspections were based strictly on these walk through inspections, and the
verbal information obtained. Obviously the evaluations from these inspections
were preliminary and detailed evaluations of the subsurface hydrogeology and of
contaminant attenuation were beyond the scope of the assignment.

EPA FORM 1320-8 (REV. 3-76)



UNITED STATES ENVIRONMENTAL FPROTECTION AGENCY
REGION V

IN THE MATTER OF: Docket No, V-W~85 R-35

Judge SPENCER T. NISSEN

Grady McCauley Creative
Graphics, Inc.

7390 Middiebranch Road

Middlebranch, Ohio U4652

RESPONDENT GRADY McCAULEY'S
PREHEARING EXCHANGE
OF INFORMATION

Nt Ml N N Mt Nt N

REespondent Grady McCauley Creative Graphies, Inc.
("Grady Mclauley") provides the following preliminary
information in response to the May 2, 1986 Order for Prehearing

Exchange:

By Complainant and Respcndent

1. FURNISH DESIRED OR REQUIRED PLACE FOR THE HEARING
(SEE SECTIONS 22.19(d) AND 22.21(d) OF THE RULES OF PRACTICE).

Grady McCauley requests that the hearing be held in the
Canton area, Stark Cocunty, Ohioc. This is "the county where
Respondent resides or conducts the business which the hearing
concerns®™ consistent with the primary locatlon option set forth
in 40 C.F.R. §22.19(d). This location will be most convenient
to loecal witnesses for the hearing, and will partially mitigate
Grady McCauley's Incurrence of additional, unnecessary cost in

this litigation.



2. TO THE EXTENT NOT COVERED BY SPECIFIC REQUESTS
BELOW, FURNISH A LIST OF EXPECTED WITNESSES, A SUMMARY OF THEIR
ANTICIPATED TESTIMONY AND A COPY OF EACH EXHIBIT OR DOCUMENT
INTENDED TO BE OFFERED IN EVIDENCE AT THE HEARING.

Dennis Grady and Dave McCauley are the proprietors of
the small business which 1s the Respondent 1In this case., They
will testify about thelr busliness, screen washing at the
Middlebrook Road site, the ICC blodegradable cleaning agents
used, the handling of their waste, and the eliminatlon of any
further waste generatlion at the Middlebrook Road site after
August 1985 when the business was moved to North Canton where
wastewater goes to a POTW. They will testify on the elements for
small generator status and other defenses summarized in the
Answer, thelr cooperative actions wlth Ohio EPA set forth in
detail in response to question No. 4 below, and the factors
warranting a reduction in the penalty set forth at length in the
response to question No. 6 below.

Frank Bolnskl 1s Grady McCauley's consultant in the
matter and may testify on the technical aspects of the elements
for small generator status and the absence of any hazard at the
site.

wadsworth Testing Laboratories is another consultant to
Grady McCzuley at the site and may testify to the facts and
opinions in the Wadswerth Testing Laboratory reports produced as
Exhibits in the prehearing exchange and technical elements of the
defenses in Grady McCauley's Answer.

Robert Hattersley was the President of Dice Decal
Corporaticn, the predecessor to Grady-McCauley. He may testify
about the handling of wash water from screen cleaning,
communlications to U.S. EPA, and the absence of any warnings,
cautions, or other response from U.S, EPA. He was the author of
the July 22, 1984 letter to U.A. EPA notifying the government of
the claim to small generator status (Exhibit 1), He may also
testify about the November 20, 1980 visit by U.S. EPA to the
Middlebrook Road site. (See Exhibit 2).

Richard E. Boice of U,S. EPA Region V, and Ellen J.
Jurczak and Claude E. Mays III of U.S. EPA's Contractor Ecology &
Environment, Inc., participated in U.S. EPA's 1nspection on
November 20, 1980. One or more of these witnesses may be called
to testify about the visit and related actions thereafter.

.. One or more witnesses from U.S. EPA may be called to
testify tc the facts summarized in defense VIII "BEAN COUNTING"
and IX "SIGNATURE ON COMPLAINT",



If Complainant does not stipulate to the admissibllity
of any of the exhiblts submitted in the prehearing exchange, '
Grady-McCauley reserves the right to call as witnesses the
custodian of any business records and/or the author of any
document.

B. Exhibits

In addition to Exhiblts 1 through 23 which are covered
by Grady-¥cCauley's responses to the question set forth below,
Grady-McCauley may offer in evidence Exhibits 24, 25 and 26.

Exhibit 26 1is a greatly reduced copy of a blueprint
setting forth an aerlal view of Grady-McCauley's Middlebrook Road
site dated July 1985 and prepared for Wadsworth Testing
Laboratories by the Environmental Design Group. Thils large
blueprint has been previously shown to Complalnant and is
avallable for inspection. Grady-McCauley's witnesses may wish to
refer to the blueprint during the hearing. Because of the size
of the actual exhibit, Grady-McCauley 1s offering the reduced
copy in this advanced exchange.

Grady-McCauley reserves the right to offer additicnal
exhibits which may be obtained through further investigation and
preparation of this case, for example, documents obtalned from
Complainant through informal requests or formal discovery
pursuant to the Consolidated Rules of Practice, 40 CFR 22. 19(f),
documents suggested by Complainant's documents submitted in the
prehearing exchange, and documents whlech can be used 1n rebuttal
to unanticipated evidence in Complainant's case-in-chlef.

By Respondent

i, PROVIDE COPIES OF DICE DECAL LETTER, DATED JULY 22,
1980, REFERRED TO IN PARAGRAPH 5 OF ANSWER.

Please see Respondent's Exhibit 1.

2. PROVIDE EVIDENCE OR ESTIMATES OF QUANTITIES OF
HAZARDOUS WASTE GENERATED BY RESPONDENT.

-



Grady McCauley estimates on the basis of conservative
assumptions that it generated each month about one-half the
1,000 kilogram level established by 40 C.F.R. Section 261.5 for
small generator status. Thils estimate is based on a high
estimate of 160 gallons per month needed to replace the sclvent
used in screen washing, & ridiculously conservatlive (indeed
false) assumption that no solvent evaporated (Contra
Respondent's Exhibit 25), and an assumptlion that the solvent
weighed 8 pounds per gallon. 160 gallons/month X 8 1bs/galloen =
1280 1bs/month. 1 kilogram = 2,2 1lbs. 1280 divided by 2.2
581.82 kilograms. 1,000 kilograms allowed.

3, FURNISH BASIS FOR STATEMENT THAT FOLLOWING THE
INSPECTION OF NOVEMBER 20, 1980, EPA WAS SATISFIED THAT TEERE
WAS NOT A HAZARDOUS WASTE PROBLEM AT THE MENTIONED SITE.

Please see Respondent's Exhibit 2, a memo prepared
contemporaneously with U.S8. EPA's November 20, 1685
visit.

E, FURNISH EVIDENCE OF CQOOPERATIVE PLAN WITE OEIC EPA,
PROVIDE CCFIES OF OHIO EPA LETTER, DATED JANUARY 10, 1985, AND
COPIES OF SAMPLING RESULTS FURNISHED TO OEPA REFERRED TO IN
PARAGRAPE 17 OF ANSWER.

COOPERATION WITH OEIO EPA
TIME LINE SHOWING
GRADY McCAULEY'S PROMPT AND
COOPERATIVE ACTION BEFORE
U.S. EPA ENFORCEMENT

Respondent's
Date Exhibit No. Description

8/24 /8% 3 QOEPA's first letter to Grady
McCauley. Thils letter reguested two
5011 borings within three feet of the
dry wells and analysis of soil
samples at & and 8 feet.

10/23/84 h Dave McCauley's letter to OEPA
transmitting Wadsworth Testling
Laboratories' VOC analysls of the
so0il samples.



11/23/84

12/05/84

12/07/84

12/10/84

12/12/84

12/13/84

Dave McCauley's letter to Ohio EPA
volunteerling Wadsworth Testing
Laboratories' November 21, 1984 VOC
analysis of the water supply (which
turned out to be 1/3 the Recommended
Maximum Contaminant Level (RMCL) for
Xylenes and 1/17 the RMCL for ethyl
benzene under U.,S. EPA's proposed
Safe Drinking Water Act standards).

Meeting between OEPA and Grady
McCauley.

Grady McCauley telephones (Ohio EPA to
advise that it has tested all
nelighboring water wells for possible
contamination and has found no
contamination.

QFPAL's letter to Dave MeCauley
summarlzing the December 5 meeting,
confirming OEPA's request that
immediate area water wells be tested
(which had occurred before the letter
was sent out) and confirming OEPA's
request for an investigation of the
extent of contamination,

Dennis Grady's letter to OEPA
confirming in writing the testing and
absence of contamination in
nelighboring water wells, advising
Ohic EFA that Wadsworth Testing
Laboratories and Ohic Drilling
Company had been retalned, and that a
survey of the property was planned
that week to determine the location
of test borings.

Dennis Grady's letter to OEPA
forwardlng Wadsworth Testing
Laboratories' December 11, 1984
"Volatile Compounds Analytilecal
Report" showing nc contamination in
three offsite wells and 1 ug/l (1
part per billion of methylene
chloride 1n two on site wells but no

other VOCs detected. Methylene
chloride 1is not purchased or used by

Grady McCauley.
..5..



01/03/85

1/10/85

01/24/85

06/10/8%

06/14/85

10

11

12

12

Dave McCauley's letter submitting
Wadaworth Testing Laboratories
December 26, 1984 "Groundwater
Assessment Proposal®™ to Ohlo EPA.

QEPA letter to Dave McCauley thanking
him for the Wadsworth Testlng
Laboratories!' Ground Water Assessment
Proposal, providing "several
comments,"”" and noting that "[o]ur
review of the proposal finds it to be
generally satlsfactory, and we have
no objection to initlation of the
assessment as proposed.”

Dave McCauley's letter to Ohle EPA
advising OEPA that he has issued a
Purchase Order for groundwater
assessment reguested by agency and
transmitting the January 22, 1985
letter of Dr. Marvin W. Stephens,
Ph.D. of Wadsworth Testlng
Labeoratorles setting forth the
resolution of several technlcszl
issues between Wadsworth lLaboratories
and Ohio EPA.

Meeting between OEPA and Grady
Mclauley at which OEPA reguested an
additional round of groundwater
sampling.

Wadsworth Testing Laboratories letter
to Grady-McCauley reporting on
Wadsworth Testing Laboratories
follow-up technical meeting with OEPA
on June 10 on the technical cocntent
which OEPA wanted 1in Wadswortr's
final report and forwarding ts Grady
McCauley OEPA's "August 28, 198%4
State Version® of "GENERIC RE¥FEDIAL
INVESTIGATION/FEASIBILITY STT2Y
STATEMENT OF WORK" which was the
basls of discusslon at the technlcal
meeting with OEPA. Wadsworth Testing
Laboratories' letter advises that



"ultimately the majorlity of the
technical items requested in the
'Statement of Work' format will be
required of you ."

06/28/85 U.S. EPA RCRA Complaint filed.
08/14 /8% 13 and 14 Grady McCauley presents Wadsworth

Testing Laboratories' final Report to
U.S5. EPA at a meetlng in Chlcago.

08/15/85 13 and 14 Grady McCauley transmits Wadsworth
Testing Laboratories' final Report to
OEFA.

August '€= Grady McCauley screen washing

operation moved from Middlebranch
Road site to North Canton where
disposal is to a pudblicly owned
treatment works.

5. PROVIDE STATEMENT AND EVIDENCE SUCH AS INVOICES OF
FREQUENCY HUMRBROLDT SANITARY SERVICE PUMPED OUT DRY WELLS.

BEumboldt Sanitary Service pumped out the dry wells
epproximately every 6 months 1in the period prior to
governmental involvement. Please see Humboldt Sanitary
Service's invoices which are Respondent's Exhibits 15,
6, 17, 18, 19, 20, 21, 22, and 23.



6. ELABORATE ON CONTENTION PROPOSED PENALTY IS NOT IN
ACCORDANCE WITH FINAL RCRA CIVIL PENALTY POLICY.

A. U.S. EPA Initial Proposed Penalty of $9,500 Was Based on
Pre-Complaint Information and Was Probably Based on the
Penalty Assessment Matrix

Before U.S. EPA had available to it the information
which 1s set forth below, 1t "propose[d]" a civil penalty of
$9,500. See U.S. EPA's initial Complaint, Findings of
Violation, and Compliance Order, p.'7.

U.S. EPA's May 8, 1984 Final RCRA Civil Penalty Policy
contains & Penalty Assessment "Matrix" or box chart shown on
pages 4 and 10, The horizontal axls of this Matrix or box chart
is labelled "Extent of Deviation from Requirement" and the
vertical axls 1s labelled "Potential for Harm." Each of these
axes 1s subdivided into three categories: major, moderate, and
minor. Thus, the Matrix or box chart has nine boxes reflecting
the varicus combinations of major, moderate, and minor for each
of the twe factors "Extent of Deviation from Requirement™ and
"Potential for Harm." The only box which contains & doller
range covering $9,500 reflects a "major" assignment for "Extent
of Deviation from Requirement™ and & "moderate" assignment for
"Potentlal for Harm." Indeed, $9,500 is the mid-point value for
this box.

Grady McCauley does not accept the RCRA Clvll Penalty

Policy as a lawful and approprlate expression of Congreséional




poliey in Section 3008 of RCRA, 42 U.S.C. §6928, as opposed to
non-statutory Agency policy. Nonetheless, while reserving 1its
right to challenge the RCRA Civll Penalty Pollcy 1tself, in this
prehearing exchange, Grady McCauley will present its contentlons

within the framework of the RCRA Civll Penalty Pollcey.

B. Grady ¥cCauley's Placement within the Penalty Assessment Matrix
Should Be Changed Based on New Information on the Extent of
Deviation from Requirements Since Grady McCauley Implemented
"Some®™ If Not "Most" of the RCRA Requlrements for Small
Generator Status

Ls explained above, U.S. EPA's 1nitial proposed penalty
of $9,500 is the result of the Agency's "moderate" assignment for
"potential for harm" and "major" asslignment for "extent of
deviation from reguirements." The initlal determination that
Grady McCazuley had & "major" deviation from the RCRA requirements
is the most important facter in producing the Agency's high
initial proposed penalty of $9,500. Withdut changing that
"major" cztegorization, the penalty can stlll be reduced to
$8,000 within the same "box". While assignment to a different
box withir the Penalty Assessment Matrix would be appropriate for
the reasons discussed below, a reduction from $9,500 to $8,000 is

certainly the minimum appropriate in light of the facts of thils

case.,



U.S. EPA's RCRA Civil Penalty Policy discusses the
distinction between major, moderate, and minor deviatlions from
RCRA requirements on pages 8-9. The RCRA Civil Penalty Policy
explains that a "moderate"™ violation means that the company

nsignificantly deviates from the requirements of the regulation

or statute but some of the requirements are implemented as

intended.” p. 9 (emphasis supplied.) Further, the RCRA Civil
Penalty Policy explains that a "minor" designation means that the
company "deviates somewhat from the regulatory or statutory

requirements but most of the requirements are met."™ p. 9

(emphasis supplied.) Thus, the question is whether Grady
McCauley had a "minor" deviation because "most of the
requirements are met," or a "moderate" deviatlon because,
notwithstanding "significan[t] devial[tionl,” "some of the
requirements are lmplemented as intended," or whether (Grady
McCauley had a "major"™ deviatlon because it "totally disregarded
the requirement” (p. 8).

£11 of the "paperwork" violatlons charged in U.S. EPA's
Complaint are inapplicable if Grady McCauley qualifies as a small
volume generatcer under 40 C.F.R, Section 261.5. Of course, 1if
Grady-McCauley establishes its entitlement to treatment as a
small volume generator, there 1s no liability and no penalty.
This discussion precedes on the disputed assumption of liability

in order to address penalty 1issues.



There should be no argument that Grady McCauley has met
"some of the requirements" for a small volume generator. U.S.
EPA's RCRL Civil Penalty Policy provides (p. 9) that when "some
of the reguirements are implemented," there has only been a
"moderate® deviation from requirements. Indeed, since Grady
McCauley can fairly be sald to have met "most of the
requiremerts" for a small volume generator, a "minor"™ designatlon
would be appropriate for the factor "deviation from
requiremernts.,"”

Certainly the key requirement for small generator status
is the am-unt of hazardous waste generated In a month. The
requirements for small generator status are set forth in 40
C.F.R. Seztion 261.5 which provides in the very first sentence in
paragraph {a) that:

(a) A generator 1s a small quantity genersator

in a calendar month 1f he generates less than 1,000

¥ilograme of hazardous waste in that month,

There 1s no question that Grady McCauley generated substantially
less than 1,000 kilograms of hazardous waste 1n any month.
Indeed, even applying conservative assumptions, Grady McCauley
would at worst only generate about 1/2 that amount.

"he dry wells which Grady McCauley inherited from 1its
predecessor Dice Decal operated in the real world like tanks.
Furthef, Bumbolt Sanitary Service removed Grady McCauley's

hazardoys waste along with 1ts sanitary waste.
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If a determination were made that Grady McCauley had
only & "minor" deviation from the requlrements for small
generator status, under the Penalty Assessment Matrix on pp. 4
and 10 of the RCRA Civil Penalty Policecy, an initial penalty from
$3,000 to $4,099, (midpoint - $4,000), would be authorized (given
U.S. EPA's previous designation of "moderate" for "potential for
harm" which Grady McCauley is not now addressing). Similiarly,
1f a determination were made that Grady McCauley had a "moderate"
deviatiorn from the requirements for small generator status, under
the Penalty Assessment Matrix, a penalty from $5,000 to $7,999
(midpoint - $6,500) would be authorized. Even if a determination
were made that Grady McCauley had a "major" deviation from the
requirements for small generator status, an $8,000 penalty would
be apprepriate, gilven the small generator requlrements which have
been met.

Reduction in the initial penalty assignment within the
Penalty Assessment Matrlx would be conslstent with the complete
absence c¢f contamination detected in off-site wells and in all
orni-site wells except those drilled right next to the dry wells,
Even these wells have contaminant levels that are extraordinarilly
small. For example, please note Respondent's Exhibit 5, Dave
McCauley's letter to Ohio EPA on November 23, 1984, reporting the
first water sampling results in this case. These results were

contained in Wadsworth Testing Laboratories' November 21, 198%4
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VOC analysis which is also part of Respondent's Exhibit 5. This
Report shows 39 ug/l for ethyl benzene and 140 ug/l for xylenes,
This is 3% parts per billion for ethyl benzene and 140 parts per
billion for xylenes. However, U.S. EPA has proposed at 50 Fed.
Reg. 47022 (November 13, 1985) a Recommended Maximum Contaminant
Level (RMZL) under the Safe Drinking Water Act of 680 ug/l for
ethyl benzene and 440 ug/l for xylenes. In other words, U.S. EPA
has proposed that major drinklng water systems, like Chicago's,
may have levels of ethyl benzene at the tap more than 17 tlmes as
high as t»ose found in Grady McCauley's water and may have levels
of xylene= more than 3 times as high as those found in Grady
McCauley's water. Wadsworth Testing Laboratory's November 21,
1984 Report (Exhibit 5 showed that the lab had not detected any
other voiztile compounds in Grady McCauley's water.

In short, it is fair to coneclude that there has been an
overreaction to the miniscule amounts of contamination at Grady
McCauley. Certainly a reduction in the initial penalty amount
assigned to Grady McCauley under the Penalty Assessment Matrix
would mors fairly place Grady McCauley vis-a-vis all other small
volume genserators in the United States which may have a RCRA
violatior since it can hardly be sald that Grady McCauley has, as
compared to all others, a "major" deviation from the

requirements,

_13_.



C. Adjustment Factors - Based on New Information Not Consldered
Before Setting the Proposed Penalty Amount in the Complalnt,
Reductions for Good Faith, Promptness, Lack of Willfulness and
Negligence, and Other Unigue Factors Should be Made

U.S. EPA's RCRA Civil Penalty Policy provides in Section

III entitled "Summary of the Policy" on pp. 4-5 that:

After determining the appropriate penalty
based on gravity and, where appropriate, economic
benefit, the penalty may be adjusted upwards or
downward to reflect particular circumstances
surrounding the violation., The factors that should
be considered are:

Good faith efforts to comply/lack of good
faith;

Degree of willfulness and/or negllgence;

History of noncompliance;

Ability to pay; or

Other unique factors.
These factors (with the exception of factors wkich
increase the penalty such as hilstory of
noncompliance) generally will be considered after

proposing the penalty in the complaint, 1i.e.,
during the settlement stage.

Thus, after the initial penalty amount has been proposec in the
Complairt, adjustment factors such as good faith, promptiness, and

lack of megligence should be considered.



i. Reductlion for Good Faith

A.

Grady McCauley 1s entitled to a substantial reduction in
the initlal penalty for its good faith efforts to comply. Grady
McCauley believed in good faith that it succeeded to the small
generator exemptlon enjoyed by 1ts predecessor Dice Decal.
Indeed, Dice Decal wrote to U.S. EPA on June 22, 19§g explaining
that the business fell within the small generator exception
(Exhibit 1). A copy of this letter was handed to U.S. EPt at the
time of the November 20, 1980 site visit (Exhibit 2). Thus,
there 1ls strong contemporanecus evlidence of the rellance on small
generater status.

2lthough U.S. EPA had first-hand knowledge in November
1980 of Grady McCauley's system for handling the wash water and
cleaning agents from 1ts screens (Exhlbit 2), at nc time prior to
the Compl=zint did U.S. EPA say anything to Grady McCauley orally
cr in writing which would call into question thelr good faith
reliance that they were a small volume generator in compliance

with RCEA4.
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B.

Indeed, Grady McCauley not only relied in good falth on
their status as a small volume generator, they also believed in
good falth that their waste was not hazardous. Grady McCauley
thought that the use of blodegradable cleaning agents from
Intercontinental Chemical Corporatlon (ICC) in screen washing
avolded any environmental problems. Grady McCauley's good faith
reliance was increased by the apparent satisfaction and lack of
objection by a U.S. EPA Region V chemical engineer who
participated in a three-way call on ICC's biodegradable cleaning
agents with ICC's Director of Technology on November 20, 1980
during a visit to Grady McCauley's business (Exhibit 2),.

In short, on twe different and independent grounds,
Grady Mclauley had a good faith bellef that their business was in
compliance with law. Strong evidence of thls good falth is the
fact that it was communicated to U.S. EPA five months before the
RCRA regulations became applicable and filve years before T.S.

EPA's Complaint.

C.
In assessing Grady McCauley's geood faith effort to
comply, it is important to remember that Dennls Grady and Dave

McCauley took over the business on September 1, 1983. They had
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been running the business less than six months at the time of
Ohio EPA's initial inspection on February 9, 1984. Dennis and
Dave relied 1n good faith on Dice Decal's clalm for small
generator status and on the ICC biodegradable cleaning agents.
Certainly Dennis and Dave should not be treated the same as a
company which had occasion to make a careful examination of 1its
waste practices in 1980 in light of the new RCRA requirements.
Dennis Grady and Dave McCauley had no reason to belleve that
carrying on the practices of thelr predecessor would not comply
with law. Moreover, Dennis and Dave did not have a long time
during wnich it might be reasonable for them to reexamine their
handling of the waste water from the cleaning of screens. The
determin=ztion that there might be RCRA problems at Grady
McCauley®s Middlebranch Road site was made during the initlal
months a®ter Dennis and Dave had taken over the business and
while th=y were consumed with all of the problems of running a

new enterprise.

D.

Long before U.S. EPA's RCRA Complaint (more than 1/2
year) and without any order from Ohlo EPA, Grady McCauley brought
bottled water into the plant. As noted above, approximately one
year later U.S. EPA proposed Safe Drinking Water Act Recommended

Maximum Contaminant Levels (RMCL) which showed that Grady

_17..



McCauley's action was unnecessary. Nonetheless, the speed with
which Grady McCauley acted and the actlon itself both are strong
evidence of thelr good falth efforts to comply with the purposes

of the environmental laws.

E.

The record of Grady McCauley's actions before U.S. EFA
filed its Complaint ié strong evidence of 1ts good faith. A
review of the steps taken more than 1/2 year before U.S. EPA
enforcement shows the good faith of thls small business in acting
promptly and cooperatlively with Ohio EPA. This 1s dramatically
evident from a review of the Time Line set forth in McCauley's
response to question No. 4 above showlng Grady McCauley's prompt

and cooperative acticn before U.S. EPA enforcement,

Z. Absence of Willfulness and Negligence

T.S. EPA's RCEA Civil Penalty Poliey provides expressly
for reductions 1in the initial civil penalty when there is & lack
of willfuiness and/or negligence, The RCRA Civil Penalty Folicy
states thet (p. 17): M™Although RCRA is a strict llability
statute, there may be instances where penalty mitigation mey be
Justified based on the lack of willfulness and/or negligence."

On the fazts of this case, a substantial reduction in the penalty
i1s warranted because of Grady McCauley's lack of willfulness and

negligeﬁbe.

- 18 -



A.

ks noted above, Grady McCauley did not willfully violate
the RCRA r=egulations. On the contrary, Grady McCauley believed
that 1ts continuation of its predecéssor‘s practices and
equipment for handling washwater from screen cleaning and 1ts use
of biodegradable cleaning agents from Intercontinental Chemical
Corporation (ICC) eliminated environmental problems. Dennis
Grady and Dave McCauley, who are buslnessmen, can hardly be
judged negligent in believing that the company's status as a
small volume generator and its ICC cleaning agents kept it in
compliance with law when a U.S. EPA Region V chemical engineer
reached t=e same conclusion after personally inspecting the waste
handling system and practices and listening first-hand to ICC's
Director of Technology during a 3-way call about the
blodegradzble cleaning agents (Exhibit 2). The absence of any
suggestion that there were problems after an on-slte review of
Grady McCzuley's waste disposal practlices by the U.S. EPA Region
V chemice> engineer and by U.S. EPA consultants from Ecology &
Environment, Inc. (who were presented as international
specialists in the environmental sclences) helps support the
conclusion that Dennis Grady and Dave McCauley were not

negligent.



B.

U.S. EPA's RCRA Civil Penalty Policy provides that: (p.
18) "[1iln assessing the degree of willfulness and/or negligence"
U.S. EPA should consider "how much control the violator had over
the events constituting the viclation."™ Grady McCauley did not
install the dry wells which are at the heart of this case. Its
predecessor Dice Decal did. Grady McCauley had had "control"
over the business, including screen washing, for less than six
months when Ohio EPA's first 1inspection took place. Dennis Grady
and Dave ¥cCauley di1d not have "control™ in 198C when businesses
had occasion to review carefully the new RCRA regquirements and to
conform thelr waste management practices to the new requirements

of law.

cC.

T.S. EPA's RCRA Civil Penalty Policy also provides that
nfiln assessing the degree of wlllfulness and/or negligence" U.S.
EPA should consider "whether the vliolator took reasonable
precautions against the events constituting the violation.®
Among the precautlons taken in thils case were the use of ICC's
biodegradable cleaning agents in the screen washlng and the June
22, 1980 letter to U.S. EPA advising the Agency of the claim for

small generator status (Exhibit 1).
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D.

U.S. EPA's RCRA Civil Penalty Polley provides that:
(p. 18) "™[iln assessing the degree of willfulness and/or
negligence” U.S. EPA should consider "whether the violator knew
or should have known of the hazards assoclated with the conduct.”
Grady McTauley is a small business which 1s most accurately
described as a partnership between Dennls Grady and Dave McCauley
in corpocrate form. Grady McCauley did not know of the "hazards"
(if that 1s the right word) assoclated with its screen cleaning.
This small business does not have toxicologists or environmental
specialists on its staff. Grady McCauley believed that the ICC
blodegrzdable cleaning agents avolded environmental "hazards."
Dennis Grady and Dave McCauley should not be held to & higher
standard of knowledge than U.S, EPA Region V chemical englneers

and consultants from Ecology & Environment.

3. Other Unlgue Factors

U.S. EPA's RCRA Civil Penslty Policy provides expressly
for reductions in the initial penalty amount for reasons other
than the four enumerated adjustment factors (p. 20). Reductions
are authorized for "factors which might arise on a case-by-case
basis"™ (p. 20). In the present case, a substantial reduction is

Justified because of several unlque factors in this case.
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A.

When U.S. EPA issued its RCRA Complaint, Ohlo had
interim suthorization. U.S. EPA may enforce hazardous waste
regulations in states with authorized programs only when the
State, after notice, has falled to act adequately to deal with
the alleged violation. See RCRA Section 3008(A)(1) anad (2),
House Committee on Interstate and Porelgn Commerce Report No. Si-
1461 (Seprt. 9, 1976) p. 31. Cf. Report of Senate Committee on

Public Werks, No. 94-988 (June 25, 1976) p. 17; United States v.

Cargill, 508 F. Supp. 734 (D.Del. 1981); U.S. EPA March 15, 1982
Memorandum to All Regional Administrators and Regional Counsels,
p. 3.

Irn the present case, as the time line set forth above
makes dramatically clear, Ohio EPA was handling any RCRA problems
at Grady McCauley's Middlebranch Road site more than adequately.
U.S. EPA's enforcement led to interference with Ohlo EPA's
primary responsibilities under RCRA, delay, duplication, and

added expense.

B.
There 13 a second point which also warrants a reduction
in the proposed penalty under U.S. EPA's RCRA Cilvil Penality

Policy. U.S. EPA's delay 1n giving notice that the ICC

biodegradable cleaning agents were not a complete solution and
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that the dry wells would have to be removed or decontaminated
caused Grady McCauley substantial prejudice warranting a major
reduction in the proposed penalty. If U.S. EPA had made its
views known on November 20, 1980 when 1t inspected the screen
washing operation, or indeed had made its views known during the
2 3/4 years thereafter, Dennls Grady and Dave McCauley would not
be the subject of an enforcement action. U.S. EPA knew in
November 1980 the kind of cleaning agents used by the business
and knew that the screen washings went to dry wells. If the
Agency had commenced enforcement then, or within 2 3/4 years
thereafter, Dennls Grady and Dave McCauley would have taken over
a business without environmental problems.

The Courts have barred government enforcement actions i1n
cases like Grady McCauley's or have ruled that substantially

reduced penalties are required. See e.g., Moser v, Unilted

States, 351 U.S. 41 at 46 (1651), United States v. Balley, B67 F.

Supp. 925 (D.Ark. 1979), Roberts v. United States, 357 F.2d 938,

G646 (Ct. claims 1966), United States v. American Greetings Corp.,

168 F. Supp. 45 (N.D.Ohio 1958), aff'd. 272 F.2d 945 (6th Cir.
1959) (FTC's knowledgeable failure to object to defendant Card
Manufacturer's practice of remounting its competitor's cards for
display on its own blanked-out mounts for four years "Impels the
court to assess only a nominal penalty," 168 F. Supp. at 50},

American Home Products v. Finch, 303 F. Supp. 488 (D.Del. 1969)
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(Drug company's relliance upon long-standing FDA approval of 1its
product excused it from faillure to perform new clinlcal tests.),

Dana Corp. v. United States, 470 F.2d 1032, 1045 (Ct. claims

1972) ("The Government 1s estopped from denying the actions of
its agents within the scope of their authority and which are

relied upon by others to theilr detriment."), Air Pollution

Variance Board v. Western Alfalfa, 553 p.2d 811 (Colo. 1976)

(Governmental delay following environmental inspection.), United

States v. Lazy FC Ranch, 481 F.2d 985 (9th Cir. 1973) (Government

falled to apprise private parties that arrangement was improper.)
In summary, a substantial reduction in the penalty
should be made under the special facts of this case. As this

tribunal noted in In the Matter of Union 0il Company of

California, Docket No. RCRA 09-84-0223 (Jan. 14, 1985):

The 1ssue . . . 1s the appropriateness of
penalizing Respondent when action taken by the EFA
and the state mlsled respondent as to what its
obligations under RCRA were, The goals of a civil
penalty are deterrence, falr and equitable
treatment of the regulated community and swift
resolution of environmental problems. [EPA, Pinal
RCRA Civil Penalty Policy (May 8, 1984) at 3,7 It
is difficult to see how any of these goals are
furthered by imposlng a penalty upon Respondent.
This 1s not a case when failure to exact a&a penalty
would reward a person who has been negligent or
careless or shown a disposition to avoid 1ts
obligations under RCRA. It would obviously not be
fair and equlitable to the regulated community te
levy penalties for violations caused or Induced by
mistakes or errors made by those responsible for
administering RCRA.
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Just as in Union 011, no penalty should be assessed in the

present case.

Respectfully submitted,

enneth C. Moore

SQUIRE, SANDERS & DEMPSEY
1800 Huntington Bldg.
Cleveland, Ohio 44115
(216) 687-8571

Counsel for Respondent
Grady McCauley Creative
Graphics, Inc.

CERTIFICATE OF SERVICE

A copy of the foregoing RESPONDENT GRADY McCAULEY'S
PREHEARING EXCHANGE OF INFORKATION was served on T. Leverett
Nelson, Esqg., Assistant Reglonal Counsel, U.S. EPA Region V, 230
South Dearborn St., 5C-16, Chicago, Illinois 60604, counsel for
the Complainant, this /7'1;;*0f July, 1986 by mailing it first

class, postage prepaild.

<" Xenneth C. Moore
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF:. Docket No. V-W-85-R-35
Grady McCauley Creative Graphics, Inc.
7390 Middlebranch Road

Middlebranch, Ohio 44652

GRADY McCAULEY'S
ANSWER TO THE
COMPLAINT

Respondent Grady McCauley Creatlve Graphles, Inc.
("Grady McCauley"), for 1ts Answer to the Complaint, by its
attorneys, (1) contests material facts upcon whlch the Complaint
is based, (2) contends that the égount of the penalty proposed
in the Complaint 1s lnappropriate and excessive, and (3)
contends that Grady McCauley 1s entitled to Jjudgment as a matter
of law, stating as follows:

1. Grady McCauley 1s a very small business run by
Dennis Grady and Dave McCauley. It 1s a partnership in
corporate form.

2. Grady McCauley makes signs which 1ts customers use
to advertise thelr products or services. Grady McCauley uses
screens to print these signs.

3. On September 1, 1983 Dennis Grady and Dave
McCauley took over thelr screen printing business from Dice
Decal Corporation. The business was operated at property at

7390 Middlebranch Road, which is in a seml-rural area.



I

SMALL GENERATOR

y, ‘Gr;dy McCauley continued the practice of its
predecessor Dice Decal Corporation in washing the reusable
sereens which it uses to make signs. Cleaning agents which were
bilodegradeable were used for the specific purpose of avolding
environmental problems., A small amount of solvent was also
required to clean the screens. Much of this solvent was
collected by a recycle system. A presently unknown but
significant portion evaporated ihto the air. A small portlon in
the wash which was not collected by the recycle system passed
through floor drains to dry wells. The dry wells were pumped
out by Humboldt Sanitary Service Incorporated which also handled
the sanitary waste at the site. -

5. Grady McCauley's predecessor Dice Decal advised
U.S. EPA Region V by letter dated July 22, 1980 that 1t
qualified for small generator status. This was reconfirmed to
U.S. EPA orally and in writing in a November 20, 1980 visit by
U.S. EPA to the site discussed more fully below.

6. Grady McCauley generated substantially less per
month than the 1,000 killograms celling required for small
generator status by 40 ¢.F.R. §261.5 and Ohlo Administrative

Code (OAC) Rule 3745-51-05(A).



7. In August, 1985, the screen washing operation was
moved to Grady McCauley's new replacement facility at 7584
Whipple Avenue, North Canton, Ohlc. Wastewater from this

location 1is discharged to a publicly owned treatment works.
II

8. On November 20, 1980, U.S. EPA made its only visit
to the 7390 Middlebranch Road site then owned by Grady
McCauley's predecessor Dice Decal Corporation. U.S. EPA
representatives included Richard E. Bolce from U.S. EPA Region V
who stated that he was a chemical engineer and Ellen J. Jurczak
and Claude E. Mays, III from U.S. EPA's contractor Ecology and
Environment, Inc. who were presented as international
speclalists in the environmental sciences.

a. Although Dice Decal had already notified U.S. EPA
that it qualified for the small generator exception'in a letter
of June 22, 1980, this was explained orally and a copy of the
June 22, 1980, letter was handed to U.S.EPA at the time of the
site visit so that the Agency was specifically aware of the
claim for small generator status at the time of its inspection.

10. The U.S. EPA inspectors were specifilcally
interested in what waste was generated and how 1t was'disposed.

U.3. EPA was given a complete tour of the plant, includlng waste



disposal operations from trash pick up to the handling of the
wash used to clean the screens.

11. Diq¢ Decal, like Grady McCauley, used
biodegradeable materials from Intercontinental Chemlcal
Corporation (ICC) in 1ts screen washing for the purpose of
avoiding any environmental problems. Mr. Boice, the U.S. EPA
Region V chemlcal engineer, was specifically interested in the
ICC chemicals. While the U.S. EPA representative was on the
phone, a call was made to the Cincinnati Headquarters of
Intercontinental Chemical Corporation. Mr. Gary M. Valosek,
ICC's Director of Technology, was reached. He was specifically
questioned about the ICC chemical and he explained 1ts nature
and biodegradable characteristies. Mr. Boice, the U.S. EPA
Region V engineer, was satisfled.

12. Following the November -20, 1980 inspection, U.S.
EPA concluded that there was not a hazardous waste problem at
the 7390 Middlebranch Road site. TU.S. EPA did.not 11l out the
ten-page or so report normally required 1f there is an
environmental problem, _

13. U.S. EPA's only visit to the site was made almost
precisely on the original due date for Part A applications.
Certainly this was at the outset of the period when U.S. EPA
made available administrative Consent Orders lacklng ﬁenalties,

allowing continued operation, and covering interim status.



14, U.S. EPA's actions with knowledge of the claim for
small generator status were specifically misleading and
contributed materially to the failure to perform the
"paperwork," "fiiing" and othér requirements alleged in the
Complaint, if indeed these requirements were applicable.

15. U.S. EPA's action during the November, 1980, site
visilt was 2 years and 9 months before Dennls Grady and Dave

McCauley took over the business.

ITI

NO FIRST-HAND KNOWLEDGE

16. The filing of the RCRA administrative Complalnt
against Grady McCauley in this case was lmproper. U.S. EPA's
enforcement was not based on any lnspection of the site by a
U.S. EPA representative or on responses to any U.3. EPA
information request under RCRA Section 3007. Instead, U.S.
EPA's enforcement was based on Ohio EPA's lnspectilon {(as the
Complaint itselfl recites) and on records and information from
' Ohio EPA. U.S. EPA had ﬁo first-hand or independent knowledge

of the situation.



Iv

INTERFERENCE WITH OHIO EPA

17. Ohib EBA had been properly handling Grady
McCauley's case long before U.S. EPA's involvement. For
example, pursuant to a cooperative plan worked out by Ohlo EPA,l
Grady McCauley had retained Wadsworth Testing Laboratories and
had submitted Wadsworth Testing Laboratories' December 26, 1984
ngpround Water Assessment Proposal” to Ohio EPA for review and
approval. Ohio EPA had expanded and clarified the work to be
done through a January 10, 1985 épproval letter. Sampling had
been undertaken, results provided to Ohlo EPA, and a formal
report was almost completed when U.S. EPA intervened. U.S. EPA
did not participate in investigatory or technical matters, but
rather first announced its presence to Ohio EPA and Grady
McCauley through the Complaint which was filed on June 28, 1985.

18. Under the particular facts and circumstances of
this case, the timing, method, and manner of U.S. EPA's
enforcement action interrupted and interfered with Ohilo EPA's
handling of the problem. Thls was contrary to the express
Congressional statutory purpose of the Resource, Conservation,
and Recovery Act to establish "a viable Federal-State
partnership to carry out the purposes of this Act" RCRA

§1003(a)(7). Congress added this statement c¢f purpose to the



statute in the 1984 Amendments to correct U.S. EPA's prior
practice and to compel the federal agency to work cooperatively
with the States,.

19. U.S. EPA's belated and heavy-handed action
"blindsiding" Ohio EPA and Grady McCauley's ongolng cooperative
work was also contrary to the Resource, Conservation and
Recovery Act's assignment of primary responsibility to Ohloc EPA
in these circumstances, and U.S., EPA's apbroval of Ohio's
Hazardous Waste Management program through the grant of Phase I

interim authorization.

v

FAILURE TO ISSUE NOV BEFORE COMPLAINT

20. The Complaint against Grady McCauley should not
have been filed because U.S. EPA falled to perform the condition
precedent of first 1lssuing a Notice of Violation. 40 C.F.R.
§22.37 sets forth the "Supplemental rules of practice governing
the administrative assessment of civil penalties under the Sclid
Waste Disposal Act," which includes RCRA. Under ko C.F.R.
§22.37(a) "[wlhere inconsistencies exlst between these
Supplemental rules and the Consolidated Rules (§§22.01 through
22.32), these Supplemental rules shall apply." The Sdpplemental

rules provide in Section 22.37(e) that U.S. EPA must first



{ssue a Notice of Violation and only 1if the "yiolation extends
beyond the thirteenth day after service of the notice of
violation" may a Complaint issue. The Complaint in this case
does not allege fﬁe kind of noncontinuous or intermittent
violations which by their nature would last less than thirty
days. Instead, the Complaint alleges continuing violations for
which a Notice of Violation is required by 40 C.F.R. §22.37

before a Complaint can be filed.

VI

FAILURE TO NOTIFY STATE BEFOREHAND

21. Complainant has falled to comply with the express
statutory prerequlsite to bringing this action contalned in RCRA
Section 3008(a)(2), 42 U.S.C. §6928(a)(2), which provides that
where an alleged violation "occurs in 2 State whlch 1s
authorized to carry out a hazardous waste management program
under Section 3006 [42 U.S.C. §6926], the Administrator shall
give notice to the State in which such violation has occurred
prior to issuilng an order or comméncing a clvil action under

this section." (Emphasis added.)



VII

LOSS OF RCRA AUTHORIZATION

22. U.S. EPA authority, if'any, to enforce Ohio EPA
hazardous waste rules expired on January 31, 1986 by virtue of

the automatic statutory provision in §3006(c) since U.S. EPA has

not granted Ohio "final authorization.™ See 51 Fed. Reg. 4128

(January 31, 1986).

VIII

BEAN COUNTING

23. Filing of a Complaint in this case was not based
on consideration of the factors made relevant by RCRA but rather
by a decision to initlate a certaln number of enforcement

actions within a reporting period.

IX

SIGNATURE ON COMPLAINT

24, The Complaint against Grady McCauley was not

signed by Basil G. Constantelos, Director of the Waste

Management Division of U.S. EPA Region V. Grady McCauley denies

for want of information sufficient to form a belief as to the



truth thereof that the actual signatory (a) was in fact
specifically and 1ndividually authorized to sign the Complaint,
(b) was delegated authority 1n accordance with lawful
procedures, {(c) recelved a delegation in a writing which has
been preserved and 1s avallable for review by the Administrative
Law Judge and by any revlewlng Courts, and (d) received a
delegation of only the ministerial function of signing for a
proper Complainant and not an improper re-delegation of
discretionary authority to decide whether the individual facts
and law applicable to Grady McCauley's case merited selection

for enforcement. 40 C.F.R. §22.13, First Sentence).

X
NO STATEMENT OF REASONING BEHIND PENALTY AMOUNT

25. The Complalnt against Grady McCauley violates 40
C.F.R. §22.14(a)(5) which provides that "{elach complaint for
the assessment of a civil penalty shall include: . . . (5) A
Statement explaining the reasoning behind the proposed penalty."
(emphasis added.) The Complaint does not merely contain an
inadequate statement of the reasoning behind its proposed

penalty, 1t contains no statement at all.
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XI

PENALTY NOT BASED ON STATUTE AND POLICY

26. The Complaint against Grady McCauley contalns a
proposed civil penalty which is excesslive and which violates 40
C.F.R. §22.14(c) which provides that: "[tIhe dollar amount of
the proposed civil penalty shall be determined in accordance
with any criteria set forth in the Act relating to the proper
amount of a civil penalty and with any civil penalty guldelines
1ssued under the Act." RCRA provides, inter alia, in Sectlon
3008(&)(3) that "[1]n assessing such a penalty, the
Administrator shall take into account the seriousness of the
violation and any good faith efforts to comply with applicable
requirements." U.S. EPA has issued civil penalty guldelines
under RCRA in the form of the Final RCRA Civil Penalty Policy
dated May 8, 1984. U.S. EPA's proposed civil penalty in this
ca§e does not comply with RCRA or with the RCRA Civil Penalty
Policy, much less wlth a proper and lawful set of civil penalty

guidelines.
XI

27. The Complaint falls to state a claim upbn which

relief can he granted.

- 11 -



XII

28. Complainant has failed to fulfill statutory,

regulatory, and policy prerequisites to filing of the Complaint.
XITT

29. The claims in the Complaint are barred by the

doctrines of laches, estoppel, walver and/or ratification.
XIV
30, Grady McCauley has at all times acted with

diligence and in good falth with Ohio EPA and U.S. EPA with

respect to the RCRA hazardous waste program.
XV

31. Grady McCauley reserves the right to make, and
does not waive, addltional defenses, including those which may

become apparent from additional investigation and discovery.

- 12 -



32. In response to the first sentence in the first
unnumbered paragféph of the Complaint, Grady McCauley denles, as
explained in greater detall herein, that the Complaint and
Compliance Order were properly filed pursuant to Sectilon
3008(2){(1) of the Resource Conservatlon and Recovery Act of 1976
as amended (RCRA), 42 U.S.C. §6928(a)(1) and the U.S.

. Environmental Protection Agency's Consolldated Rules of Practice
Governing the Adminlstrative Assessment of Civil Penalties and
the Revocatlon or Suspension of Permits, 40 C.F.R. Part 22.

33. In response to the second sentence in the first
unnumbered pa:agraph of the Complaint, Grady McCauley denles for
want of knowledge whether the Director, Waste Managément
Division, United States Environmental Protection Agency,

Region V (U.S. EPA) has been authorized to issue this Complaint
on behalf of the Agency. 40 C.F.R. §22.03.

34. In response to the third sentence of the first
unnumbered paragraph of the Complaint, Grady McCauley admits
that U.S. EPA has attempted to name it a Respondent, denies that
1t should lawfully have been made a Respondent to this
Complaint, denles that 1t 1s located at 7390 Middlebranch Road,
Middlebranch,.Ohio 44652, but states that it is located at 7584

Whipple Avenue, North Canton, Ohlo hi720.

_13_



35. In response to the second unnumbered paragraph of
the Complaint, Grady McCauley deniles for want of knowledge the
allegations in the first sentence and denies the allegations in
the second sentence.

36. In response to the allegations in the third
unnumbered paragraph of the Complaint, Grady MecCauley denles
that it has violated the statutory and regulatory sections
enumerated therein and, to the extent that the third unnumbered
paragraph refers to a governmental determination of viclatlion
other than the third unnumbered paragraph itself, denles the
allegation for want of knowledge.

37. 1In response to unnumbered paragraph four of the
Complaint labeled nJurisdiction”, Grady McCauley denies that the
four statutory sections identified by U.S. EPA provide
Jurisdiction for this action: (1) RCRA Section 1006(a), 42
U.5.¢. §6905(a), dealing with integration with other
environmental statutes, (2) RCRA Section 2002(a)(1), 42 U.S.C.
§6912(a)(1), dealing with the U.S. EPA Administrator's authority
to promulgate certain regulations after consultation, (3) RCRA
Section 3006(b), 42 U.S.C. §6926(b), dealing with authorization
of state programs, and (4) RCRA Section 3008(a)(2), 42 U.S.C.
§6928(a)(2), dealing with the requirement that U.S. EPA notify a
state with an authorized RCRA program before 1ssulng an order or

commencing a civil action,
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38. In response to the first sentence in unnumbered
paragraph five of the Complaint, Grady McCauley admlts that on
or about July 15, 1983, U.S. EPA granted Ohlo "interim
authorization” under Section 3006 of RCRA to administer Phase I
of the RCRA program in lieu of the federal progranm.

39, In response to the second sentence of unnumbered
paragraph five of the Complaint, Grady McCauley denies for want
of knowledge that U.S. EPA's grant of Phase I Iinterim
authorization allows U.S. EPA to enforce Ohio's hazardous waste
statutes and regulations and, as explained more fully herein,
denies that U.S. EPA had any such authority after January 31,
1986.

40. In response to the third sentence in unnumbered
paragraph five of the Complaint, Grady McCauley admits that U.S.
EPA retalned some kinds of authority in matters related to the
i{ssuance of RCRA permits, but denies that this authority has
application to thls case.

41. In response to the fourth sentence in unnumbered
paragraph five of the Complaint, Grady McCaulé& admits that the
Complaint and Compliance Order on their face seek to enforce
both Federal and State regulatlons, but denies that U.S. EPA
should, or can lawfully, do so.

42, 1In the Section of the Complalnt labeled

"rindings", Grady McCauley admits that the allegations 1in

- 15 =~



paragraphs 1, 2, 3, and I are generally true as abstract
statements of law, although some of the rulemakings have been
amended at later dates, but denles that the statements are true
in every case, for example, that of the small generator. 40
C.F.R. $261.5; Ohio Administrative Code Rule 3745-51-05.

43. In response to the allegatlons in paragraph 5 of
the Complaint, Grady McCauley admilts that 1t is an Ohilo |
corporation, admlits that 1t owns property at 7390 Middlebranch
Road, but otherwlse denies the allegatlons of paragraph 5 of the
Complaint. |

44, In response to the allegations in paragraph 6 of
the Complaint, Grady McCauley admits that an inspection of the
property at 7390 Middlebranch Road was made by OChio EPA on or
about February 9, 1984, denies for want of knowledge that 1t was
handling hazardous waste llsted for ignitabllity and toxlcity,
and otherwise denies the allegations of paragraph 6 of the
Complaint.

45, Grady McCauley denies the allegations of
paragraphs 7, 8, 9, and 10 of the Complaint.

46, Grady McCauley denies each allegation and

statement not specifically admitted.
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RECONFIRMATION OF

REQUEST FOR HEARING

Grady McCauley reconfirms the request for hearing

previously filed“in thils case.

WHEREFORE, Respondent Grady McCauley Creative Graphics,
Inc. prays that

(A) an initial decision and final order be issued in
its favor,

(B) that it receive any other favorable rellef or
remedies to which it is entitlediby the law or equlties of the

case, and

(C) 4in the event that an initial decision and/or flnal
order are issued in favor of Complainant, that the amount of the
clvil penalty should be reduced below that sought by the

Complaint to the lowest possible level.

Respectfully submitted,

Kenneth C. Moore

Squire, Sanders & Dempsey
1800 Huntington Buillding
Cleveland, Ohio 44115
(216) 687-85T71 ‘

Attorneys for Respondent
Grady McCauley Creative
Graphics, Inc.

_17_



CERTIFICATE OF SERVICE

A copy of the foregoing GRADY MCCAULEY'S ANSWER TO THE
COMPLAINT was served by first-class mail this 5th day of March,
1986, on counsel for Complainant, T. Leverett Nelson, Assistant
Regional Counsel, U.S. EPA Reglon V, 230 South Dearborn Street,

Chicago, Illinois 60604.

oy

Kenneth C. Moore
Counsel for Respondent
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QVERNIGHT DELIVERY

Pamela Rekar, Esqg.
Assistant Regional Counsel
U.S. EPA Region V

230 S. Dearborn St., 5C-16
Chicago, Illinois 60604

Re: In Re Grady McCauley Creative Graphlics, Inc.
Case No. V-W-85 R-35

Dear Counselor:

On behalf of Grady McCauley, I am sending you a proposed
Sampling Plan and a proposed Consent Agreement and Final Order.
The Sampling Plan is also being submitted to Ohio EPA. The
enclosed Sampling Plan was prepared by Frank Boinskl of Boinski
Environmental Consultants, Inc. Like the Wadsworth Testing Labs
Report on groundwater monitoring and the other materials submitted
to U.S. EPA at the meeting at Region V, the enclosed Sampling Plan
reflects Dennis Grady's and Dave McCauley's policy of trying to
work amicably with Ohio EPA and U.S. EPA to achleve a mutually
agreeable settlement.

I apologize for not sending you the proposed Consent
Agreement and Final Order earlier. Thus, instead of you having the
pleasure of reviewing this counterproposal over the Thanksgiving
weekend, I had the pleasure of working on the draft and underlying
legal issues which were reviewed and approved by Dennis and David
this week. While we are still checking on some facts, I felt we
should submit this draft now. I apologize for any inconvenlence
which this delay may have caused.

While the reasons for some of the provisions in the
enclosed draft Consent Order may be apparent on their face, others
may not be so obvious. Rather than attempting to provlide a full
explanation of each provision in this letter, which would make this
correspondence too long and undoubtedly result in some unnecessary
explanation, I suggest that you give me a call. It may be worth
noting here that the enclosed draft was influenced by the following
recent Consent Agreements and Final Orders from U.S. EPA Region V:



Page 2
December 6, 1985

Com-Pak Engineering, Inc., Brighton Landfill
Division, U.S. EPA Reglon V, Docket No. V-W-
8H—R-O—82, Order dated September 10, 1985

Park Plating and Metal PFinishing Company, U.S.
EPA Region V, Docket No. V-W-83-R-030, Order
dated September 17, 1984

Environmental Waste Control, Inc., Inkster
Michigan, U.S. EPA Region V, Docket No. V-W-
8I-R-037, Order dated October 31, 1984

Tricil Environmental Services, Ine,, U,S. EPA
Region V, Docket No. V-W-84-R-070, Order dated
April 10, 1985

Wayne Disposal, Inc., Site 2, U.S. EPA Region
V, Docket No. V-W-B4-R-022, Order dated
October 18, 1984

Thank you very much. Please do not hesltate to call

you have any questions.
Sinciigfgziiizé,

-

/
Kenneth C, Moore

/eaw
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF: Docket No. V-W-85 R-35

CONSENT AGREEMENT AND
FINAL ORDER

Grady McCauley Creative Graphies, Inc.
7390 Middlebranch Road
Middlebranch, Ohioc 44652

Nt Mt N o N M

NON-NOTIFIER

~On June 28, 1985, a Complaint was filed in this matter
pursuant to Section 3008 of the Resource Conservation and
Recovery Act, as amended, (RCRA) 42 U.S.C. Section 6928, and the
United States Environmental Protection Agency's Consolidated
Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revoecation or Squén]ion of Permits, 40
C.F.R. Part 22. The Complainant is the Direckor of the Waste
Management Division, Region V, U.S. Environmental Protection
Agency (hereinafter U.S. EPA). The Respondent is Grady McCauley
Creative Graphics, Inc.

The Parties to this actlon, desiring to settle this
action and believing that this settlement 1s in the public
interest, enter into the following stipulations:

1. Respondent has been served a copy of the Complaint
with the Notice of Opportunity for Hearing on this matter.

2. Jurisdiction exists to enter this Consent Agreement

and Final Order,



3. Respondent is a partnership in corporate form which
carries on a screen printing business. The reusable screens
employed in the business were washed at Respondent's facility at
7390 Middlebranch Road, Middlebranch, Ohio U44652. The solvent
and ink residue in the wash which was not collected by the
recycle system passed through floor drains to dry wells. 1In
August 1985 the screen washing operation was moved to
Respondent's new replacement facility at 7584 Whipple Avenue,
North Canton, Chio 44720, which discharges its wastewater to a
publicly owned treatment works.

4. On or about September 1, 1983 Mr. Dennis Grady and
Mr. David McCauley assumed management and control of the facility
at 7390 Middlebranch Road.

5. Respondent d1d not generate in any calendar month
more than 1000 kilograms of waste wash solvent and ink residues.
These solvent and ink wastes were not acutely hazardous wastes
subject to lower exemption levels under CAC Rule 3745-51-05.

6. The parties have discussed settlement of this action
in an informal conference held in the offices of U.S. EPA Region
V in Chicago, Illinois on August 14, 1985.

7. This Agreement and Order shall not constitute a
finding, determination, evidence, or an admission of any issue of
law or fact, including fault or liability on the part of the

Respondent.



8. The amount of the penalty ordered and consented to
in this case has been calculated by taking into account the
following factors:

A. The extremely small size of Grady McCauley's
business.

B. Grady McCauley's good faith efforts to comply.
See 3008(a)(3).

C. Grady McCauley's early and substantial efforts
prior to filing of the Complaint or other U.S. EPA
involvement.

D. The failure of U.S. EPA, like Grady McCauley,
fo 1dentify noncompliance or a problem notwlthstanding
an on-site inspection on or about November 20, 1980, and
gquestioning of the predecessors of Messrs. Grady and
McCauley and questioning of the manufacturer's represen-
tative on the blodegradable products used by the
ffacilitfy 1n screen washing to prevent environmental
problems.

E. The seriousness of the violation, including the
absence of sampling evidence of off-site contamination,
the low concentrations of contamination in on-site
samples, and the low potential for harm.

F. Grady McCauley's reliance on biodegradable

compounds to eliminate environmental problems with its



waste prior to any governmental involvement. (Notwith-

standing the assurance of the manufacfurer, Complalnant

nas subsequently determined that these blodegradable
products did not render the waste non-hazardous.)

G. The acquisition of control of the facility by
Messrs. Grady and McCauley on or about September 1,
1683, long after the due date for notification under
Section 3010 and the due date for filing Part A applica-
tions had passed.

H. The small, if not negative, economic benefit
received from the alleged noncomplliance.

I. The extent of deviation from regulatory
requirements, especlally in light of the small volume
generator provisions.

9. Settlement of the disputed issues arising from the
Complaint without further administrative or judicial proceedings
is in the public interest, and avolids the burden and expense of
litigation for the parties. Entry of this Consent Agreement and
Final Order is the most appropriate means of resclving these
issues. Accordingly, Respondent consents to the issuance of the
Order herelinafter recited, and hereby consents fto the payment of

a civil penalty in the amount stipulated.



ORDER

Based on the foregoing stipulations, without the taking
of any testimony, without the trial or adjudication of any issue
of law or fact, and without this Consent Agreement and Final
Order constituting a finding, determination, evidence, or an
admission of any issue of law or fact with respect to Respondent,
the parties agree to the entry of the following Final Crder in
this matter:

10. Respondent has ceased the generation and any
subsequent treatment, storage or disposal of any hazardous waste
at the facility at 7390 Middlebranch Road, Middlebranch, Ohio.

11. Respondent has submitted to the Chio Environmental
Protection Agency (OEPA) and U.S. EPA, and OEPA and U.S. EPA have
approved, a Sampling Plan to identify the extent of soil and
groundwater contamination at the facility. This plan includes
but 1s not limited to the installation of a groundwater monitor-
ing system and soil sampling.

12. Respondent shall, within 180 days of March 1, 1986,
complete the activities described in the Sampling Plan.

13. Respondent shall within 30 days of completion of
the activities described in the Sampling Plan, prepare and submit
to OEPA and U;S. EPA a Closure Plan for the dry wells which would

meet the pertinent requirements of Ohio Administrative Code 3745-



66-10, -11, =-12(A)(1), (3}, and (4) and (D), and -14 and -15.
This closure plan must clearly detail the activities which will
be undertaken by Respondent to control, minimize, or eliminate,
to the extent necessary to protect human health and the environ-
ment, post-closure escape of hazardous waste, hazardous waste
constituents, leachate, contaminated rainfall, or waste decom-
position produects to the ground or surface waters or to the
atmosphere. As part of the closure activities; Respondent at its
option may elect to either remove and properly dispose of the
existing dry wells or clean and decontaminate them.

14, OCEPA will approve Grady McCauley's Closure Plan or
specify 1n writing to Grady MecCauley the modifications necessary
for approval within 90 days of receipt of Grady McCauley's
Closure Plan. Grady McCauley must modify 1ts Closure Plan or
submit a new Closure Plan within 30 days of receipt of QOEPA's
speciflcation of necessary modifications. Approval of Grady
MeCauley's initial, modified, or new Closure Plan shall not be
unreasonably withheld. Grady McCauley shall perform all closure
activities detailed in the Closure Plan or modified Closure Plan
submitfed by it and finally approved by OEPA, in accordance with
the schedule and force majeure clause contained therein.

15. Upon completion of the required closure activities,

Respondent shall certify in writing to U.S. EPA and to OQEPA that



the faecility has been closed 1n accordance with the specifica-
tions in the approved closure plan. Respondent shall also
submit, or cause to have submitted to U.S. EPA and to OEPA,
written certification of the same from the independent registered
professional engineer that observed the closure activities.

16. Within twenty-five (25) business days after
completion of the requirements identified in paragraphs 12, 13,
14, and 15 above, Respondent shall notify U.S. EPA in writing.
This notification shall be submitted no later than the times
stipulated above to Mr. Paul Dimock, U.3. EPA, Region V, Waste
Management Division, 230 South Dearborn Street, Chicago, Illinois
60604, Attention: RCRA Enforcement Seectlon. A copy of these
documents shall also be submiftted to Paula Cotter, Division of
S0lid and Hazardous Waste Management, Ohio Environmental
Protection Agency, 361 East Broad Street, Columbus, Ohio 4321i6.

17. Respondent shall pay a civil penalty in the amount
of $1,200 (ONE THOUSAND TWO HUNDRED DOLLARS), payable to the
Treasurer of the Unlted States in three equal installments within
sixty (60), one hundred twenty (120), and one hundred eighty
(180) days from OEPA's approval of Grady McCauley's Closure Plan
as initially submitted or és modified by Grady McCauley. Said
payment shall be mailed to the Regional Hearing Clerk, U.S. EPA,
Region V, P.0. Box 70753, Chilecago, Illinois 60673. Copies of

the transmittal of the payment should alsc be sent to both the



Regional Hearing Clerk, Planning and Management Division and the
Solid Waste and Emergency Response Branch Secretary, O0ffice of
Regional Counsel, U.S. EPA, 230 South Dearborn Street, Chicago,
Illinols 60604,

18, U.S. EPA expressly reserves all rights which it may
have under RCRA Section 3008(a)(3) and RCRA Section 3008(h)
should Respondent fail to comply with any requirements of the
Order. Notwithstanding any other provision of the Order, an
enforcement action may be brought pursuant to Section 7003 of
RCRA or other statutory authority shouild the U.S. EPA find that
the handling of seolid waste or hazardous waste at the facllity
presents an imminent and substantial endangerment to human health
or the environment. Nothing in this Consent Agreement and Final
Order limits or waives the defenses and arguments available to
Respondent Grady McCauley in any future proceedings, including
without limitation the contention that it is only subject to the
requirements appiicable to small volume generators, and nothing
Iin this Consent Agreement and Final Order restricts, limits, or
waives 1its rights to judiecial review of administrative action.

19, This Consent Agreement and Final Order constitutes
a settlement and final disposition of the complaint filed in this

case and stipulations herelnbefore recited.



20. The above Consent Agreement and Final Order
consisting of nine pages is hereby consented to by both of the

parties to this proceeding.

Agreed this day of , 1985,

Grady McCauley Creative Graphics, Inc., Respondent

By:

Agreed this day of , 1985,

Basil G, Contantelos

Director, Waste Management Division
U.3. Environmental Protectlion Agency
Region V, Complainant

The above being agreed and consented to, it is so ORDERED this

day of , 1985,

Valdas V. Adamkus
Regional Administrator
U.S. Environmental Protection Agency



GROUNDWATER AND SUBSURFACE SOIL SAMPLING FLAN
GRADY McCAULEY CREATIVE GRAPHICS, INC.
MIDDLEBRANCH ROAD LOCATION
MIDDLEBRANCH, OHIO 44652

REVISION NO.1

DATE: NOVEMBER 26, 1985

PREPARED BY:
BOINSKI ENVIRONMENTAL CONSULTANTS, INC.

800 CARRIAGE ROAD
PITTSBURGH, PA 15220

APPROVED BY:

F.J. BOINSKI
EXECUTIVE VICE PRESIDENT



1.0 Introduction

This sampling plan was prepared in response to concerns raised by
the Ohio Environmental Protection Agency (Ohio E.P.A.) and the
U.S. Environmental Protection, Region V (E.P.A.) relative to the
possible contamination of subsurface soils and groundwater
underlying the Grady McCauley Creative Graphics, Inc. (Grady
McCauley), Middlebranch, Ohio, plant and office facility. It is
hypothesized that past, discontinued practices of discharging
wastewater generated during screen cleaning operations through
either of two leach well systems may have introduced organic
chemical contaminants to the immediate environment.

A preliminary, screening survey of the potentially affected areas
and aquifers was conducted during the period of March-July, 1985.
Although data generated during this initial program is
statistically insignificant, extremely low concentrations of
several compounds were measured. In the interest of determining
whether a contamination problem exists or, if a problem is
verified, the extent and severity of the problem, Grady McCauley
has elected to proceed with the sampling plan described below.

2.0 Scope of Work

The development of this plan included a review of historical
information regarding the facility and its operation and
interviews with its present owners. Based on this review, the
scope of work is divided into the matrices of surface and
subsurface soils and groundwater.

2.1 Surface and Subsurface Soils

2.1.1 Excluded Areas

2.1.1.1 Vicinity of Monitoring Wells 1 and 14

Although minor contamination of surface and
subsurface soils was reported from the results of
the screening survey, this area does not require
further study to develop data adequate to select a
remedial alternative. Minimal, reported
contamination of this area is attributed to the
only marginally successful operation of Leach
Wells 1 and 2. These wells repeatedly plugged and
overflowed during their active lives: on several
occasions, leach well overflow was observed
percolating to the soil surface immediately above
their buried location. These wells were pumped
dry and filled with sand in 1983 and have not been
used since that time. Consequently, potential
residual contamination is believed to be confined
to the immediately adjacent area.
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2.If1.2 Vicinity of Monitoring Wells 3 and 3A

Although minor contamination of surface and
subsurface soils was reported from the results of
the screening survey, this area does not require
further study to develop data adequate to select a
remedial alternative. Minimeal, reported
contamination of this area is attributed to its
former use as a trash collection and burning site.
Since all trash and burned residual trash were
removed several years ago, it is reasonable to
assume that no new sources of potential
contamination exist. Consequently, any petential
residual contamination is believed to be confined
to the immediate vicinity of the former trash
collection area.

2.1.2 Additional Monitoring Well Deﬁelopment

As will be discussed below, this sampling plan is
phased on the basis of the results of preceding
efforts. However, the following discussions are
pertinent to the implementation and development of each
phase which involves drilling and developing additional
monitoring wells.

2.1.2.1 Sample Collection

Spil samples will be collected at five foot
increments using the "split spoon" method of
sample collection. Each sample will be labeled
with respect to well number and depth at which it
was collected and stored in an air tight
container.

2.1.2.2 Sample Analysis

Each of the first four split spoon samples
collected during the drilling of each new
monitoring well will be extracted with chloroform.
The extract solution will then undergo a gas
chromotographic/purge and trap/flame ionization
detector analysis to determine its ethylbenzene,
xylene, and methylene chloride concentrations;
these parameters were chosen as indicators of
contamination on the basis of concentrations
reported from soil samples collected during the
screening analysis.



Remaining split spoon samples for each well will
be composited to produce a fifth sample which will
be extracted and analyzed as described above. If
the analysis of the composite sample demonstrates
the absence of ethylbenzene, methylene chloride,
and xylene, no further analyses will be conducted.
If the analysis demonstrates a measurable
concentration of any of the compounds, additional,
individual split spoon samples will be analyzed in
the order in which they were collected until no
measurable concentration of any of the three
compounds is detected or until the supply of
samples is exhausted.

2.2 Groundwater Monitoring Wells

The previous study area will be initially expanded to
include two new wells which are labeled No. 4 and No. 5 on
the attached topographic map and an existing well which has
been labeled No., 6. The locations of these wells were
chosen on the basis of the presumed groundwater flow
direction demonstrated by the results of the screening
survey. Also, wells No. 4 and No. 5 are located at the
northeastern and southeastern extremes of Grady McCauley's
property.

Should subsequent study results indicate that an expansion
in the size of the study area is again required, the
previously hypothesized hydraulic connection between
groundwater and the Middle Branch of the Nimishillen Creek
will be investigated further. Two sampling stations will
be located approximately two hundred yards upstream and
downstream of the stream segment believed most likely to
be influenced by a groundwater contribution. If none of
the contaminants listed above are detected during the
stream sampling program, it will be assumed that the
leading edge of the groundwater plume has not migrated to
this distance.

This result will lead to the installation of two additional
monitoring wells which are labeled No. 7 and No. 8 on the
attached topographic map. Although they will not be located
on Grady McCauley property, they will be valuable in
supplying information regarding contamination at a "mid
point™ between the initial study expansion area and the
stream.

2.2.1 Well Drilling and Development

All new wells will be sufficiently sized to allow their
secondary use as pumping wells, rather than monitoring
wells, should study results so dictate.

-3-



The wells will be drilled using the hollow rod/cable tool
drilling method. As described in Section 2.1.2.1 above,
"split spoon™ subsurface soil samples will be collected
concurrently with the drilling of each well. Each well
will be advanced by driving a casing and drilling out the
encased materials. The hollow tube sampler will be
driven five feet ahead of the casing to collect
undisturbed soil samples. The casing will then be driven
to the depth of the sampler. A stainless steel screen
will be installed at that depth to allow the collection
of a water sample from that stratum. This sequential
process will be repeated until bedrock is reached.

Subsequent to the selection of a screening interval(s),
an appropriate length of PVC pipe, screened at the
interval(s) selected from drilling logs will be
inserted into the casing. The casing will be extracted
to allow adjacent soils to cave around the screen{(s).
When the screen is sufficiently exposed, the remaining
casing will be removed and the hole will be backfilled
with bentonite pellets to the surface. A galvanized
steel casing with locking cap will be fitted over the
top of the PVC pipe; this casing will be driven into
the ground and held in place by a concrete cap on the
hole. All standard, accepted QA/QC procedures will be
followed at all times.

2.2.2 Sample Collection

Each well will be bailed empty twice prior to the
collection of a water sample. Water samples will be
collected in duplicate and stored in labeled amber vials
with septum tops. All samples will be refrigerated at
all times prior to their analysis. The samples will be
analyzed using a gas chromatographic/purge and trap/flame
ionization detector method to determine their
ethylbenzene, xylene, and isophorone concentrations;
these parameters were chosen as indicators on the basis
of concentrations reported from water samples collected
during the screening survey.

2.2.3 Water Sample Collection Fregquency

Initially, sample collection will be limited to Wells 4,
5, and 6. Samples will be collected on alternate weeks
for a two month period or until a total of five

sampling rounds per well are completed. This program
will supply the minimum number of data points required
to assign a statistical validity to the results of the
sampling program.



Should 8 decision to initiate a stream sampling program
be made, samples will be collected at the locations
described in Section 2.2 above on alternate veeks for a
two month period or antil a total of five sampling
rounds per location are completed. Additionally, the
stream bank along the stream segment most likely to be
affected by a hydraulic connection with groundwater
will be carefully inspected to determine whether any
suspect seep areas exist. Suspect areas will be
sampled, and samples will be analyzed for all
parameters included in Sections 2.1.2.2 and 2.2.2
above. A frequency of resampling will be established
if measurable levels of contamination are observed from
the results of the first sampling round; it is
anticipated that amn expanded sampling program will
consist of a minimum of five samples at each location
where contamination is discovered.

Should a decision to expand the program to include
Monitoring Wells No. 7 and No. 8 be made, the sample
collection frequency will be identical to that described
above for Wells 4, 5, and 6.

2.2.4 Analytical and QA/QC Procedures

Only E.P.A.-approved analytical methods will be
employed during the completion of this progran. The
selection of a particular method over acceptable
alternatives will be made on the basis of its lower
detection limit and potential interferences from other
compounds believed to be present in a sample. All
standard, accepted quality assurance/quality control -
procedures will be followed at all times during the
collection and analyses of all samples generated during
this program.

3.0 Project Schedule

The project can be initiated within 30 days following Ohio
E.P.A.'s final approval of the sampling plan. However, in the
interest of generating meaningful, representative data, it is
recommended that the programl should not be conducted during
winter months. The following chart presents a proposed project
schedule:



PROPOSED PROJECT SCHEDULE

MONTH/ACTIVITY

Drill & Develop Wella 4&5

Sample Wells 4,5,86

Preliminary Lab Report
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Ms. Beverely Thompson, Esqg. “JuﬂﬁﬁgV?“~

Regional Hearing Clerk " el
. P T

Planning and Managerment Div. ) U
U.S. EPA Region V .
230 S. Dearborn St. ; ;%cﬁi“’“
Chicago, Illinois 60604 iy vy

ff:. G

Re: 1In Re Grady McCauley Creative @@&pbics, Inc.
Docket No. V-W-85 R-3§

Dear Ms. Thoempson:

I am sending you the original and three coples of
Respondent Grady MeCauley Creative Graphics, Inc.'s MOTION FOR
EXTENSION OF TIME. Please date stamp one of the coples and return
it to me in the self-addressed, postage prepaid envelope enclosed.

Please do not hesitate to call me {(collect) at
{(216) 687-8571 should you have any questions. Thank you very much.

Sincerely yours,

Kenneth C. Moore

/eaw
Enclosures ' .
ce: Pamela Rekar, Esq. (enc.)

Paul Dimock (enc.)



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF: Docket No. V-W-85 R-35

7390 Middlebranch Road OF TIME
Middlebranch, Ohio 44652

)
)

Grady McCauley Creative Graphlies, Ine. ; MOTICN FOR EXTENSION
)

Respondent Grady McCauley Creative Graphles, Inc.
hereby moves for an extension of 60 days tc Tuesday, October 1,
1985 to serve its response to the Complaint In this matter.
Counsel for Complainant has authorized the undersigned td state
that she has no objection to this Motlon for extension of time.
Respondent has not previously sought or recelved any extenslions
of time. Among other reasons, Respondent seeks this extension
of time in order to pursue informal settlemegt discussions with
U.S. EPA. Respondent 1is aﬁ incorporated partnership and as =&
small business would strongly prefer to explore settlement
separately and in advance of full scale litigation.

Respectfully submitied,

4 o
el xS

Kenneth C. Moore

SQUIRE, SANDERS & DEMPSEY
1800 Huntington Bldg.
Cleveland, Ohio Ei115
(216) 687-8571

Counsel for Respondent
Grady McCauley Creative
Graphics, Inc,



CERTIFICATE OF SERVICE

& copy of the foregoing MOTION FOR EXTENSION OF TIME
was served on Pamela Rekar, Assistant Regional Counsel, U.S. EPA
Region V, 230 South Dearborn St., Chicago, Illinols 60604,
counsel for the Complainant, Director Waste Management Division,
United States Environmental Protection Agency, Region V, this

2nd day of August, 1985 by mailing 1t first class, postage

prepaid.

(. P

Eenneth C. Moore
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FEDERAL EXPRESS

Ms, Beverely Thompson, Esq.
Reglonal Hearing Clerk
Planning and Managerment Div.
U.S. EPA Reglon V

230 8. Dearborn St.

Chicago, Illinois 60604

Re: 1In Re Grady McCauley Creative Graphics, Inc.
Docket No. V-W-85 R-35

Dear Ms. Thompson:

I am sending you by overnight delivery the original and
three copies of Respondent Grady McCauley Creative Graphles, Inec.'s
REQUEST FOR HEARING. Please date stamp cne of the coples and
return it to me in the self-addressed, postage prepaid envelope
enclosed., '

Please do not hesitate to call me (collect) at
(216) 687-8571 should you have any questions. Thank you very much.

Sincerely yours,

Kenneth C. Moore

feaw
Enclosures-

WW_MHMM .
cc: (.Pamela Rekar, Esq. (enc.] )

Paul DimocEk




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF: Docket No. V-W-85 R-35

7390 Middlebranch Road
Middlebranch, Ohio 44652

REQUEST FOR HEARING

)
)
Grady MeCauley Creative Graphics, Inc. )
)
)

Respondent Grady McCauley Creative Graphics, Inc.
{"Grady McCauley"), hereby makes formal request for a hearing on
Complainantfs Complaint, Findings of Vioclations, and Compliance
Order, including the proposed compilance schedule and civil
penalty. This formal reqguest for & hearing on all issues is
made pursuant to, inter alia, the Resource Conservatlon and
Recovery Act, as amended, (RCRA), 42 U.S.C. §6901 et seq. and
U.3. EPA's Consolidated Rules of Practice governing the adminis-~
trative assessment of civil penalties and the revocation or
suspension of permits, 40 C.F.R., Part 22,

In addition, Grady McCauley requests an informal
settlement conference with U.S. EPA. This written reguest for
an infeormal settlement conference 1s being sent to Mr. Paul
Dimock, Waste Management Division, at U.S. EPA Region V.

Respectfully submitted,

”fzﬁfzfﬁfﬁ”

Kenneth C. Moore ‘ﬁ:V
SQUIRE, SANDERS & DEMPSEY
1800 Huntington Building
Cleveland, Ohio 44115

{216) 687-8500

Attorney for Respondent
Grady MeCauley Creative
Graphics, Inc.



CERTIFICATE OF SERVICE

A copy of the foregoing REQUEST FOR HEARING was served
on Pamela Rekar, Assistant Regional Counsel, U.S, EPA Region V,
230 South Dearborn St., Chicago, Illinois 60604, counsel for
the Complalnant, Director Waste Management Division, United
States Environmental Protection Agency, Reglon V, this 1st day

of August, 1985 by malling it first class, postage prepald.




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONS

230 SGUTH DEARBORN ST.

CHICAGO, ILLINGIS 60664

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Dennis T. Grady

Registered Agent and President

Grady McCauley Creative Graphics, Inc.
P.0O. Box 165

Middlebranch, Ohio 44652

Re: Complaint, Findings of
Violation and
Compliance Order

Dear Mr. Grady:

Enclosed, please find a Complaint and CompTiance Order which specifies this
Agency's determination of certain violations by your company of the Resource
Conservation and Recovery Act (RCRA) as amended, 42 U.S.C. §6901 et seq.
This Agency's determination is based on an inspection of your facility on
February 9, 1984, by the Ohio Environmental Protection Agency (DEPA), and
information in our files and OEPA files about your facility at 7390 Middle-
branch Road, Middlebranch Ohio. The findings in the Complaint state the
reasons for such a determination. In essence, the facility failed to obtain
a permit (or achieve interim status) as required by Section 3005 of RCRA,
prior to storing and disposing of hazardous waste, and violated regulations
applicable to generators of hazardous waste and to owners and operators of
treatment, storage, and disposal facilities.

Accompanying the Complaint and Compliance Order is a Notice of Opportunity

for Hearing. Should you desire to contest the Complaint or penalty, a written
request for a hearing is required to be filed with Ms. Beverely Thompson,
Regional Hearing Clerk, at the United States Environmental Protection Agency
(U.S. EPA), 230 South Dearborn Street, Chicago, Illinois 60604, within 30

days from receipt of this Complaint. A copy of your request should also be

sent to Ms. Pamela Rekar, Assistant Regional Counsel, U.S. EPA, at the above
address.

Rggard]e§s of whether you choose to request a hearing within the prescribed
time 1imit f0110w1ng-serv1ce of this CompTaint and Compliance Order, you are
extended an Opportunity to request an informal settlement conference.

REPLY TO THE ATTENTION OF:



-2 -

If you have any questions, or desire to request an informal conference for
the purpose of settlement of this matter, please contact Mr. Paul Dimock,
Hazardous Waste Enforcement Branch, U.S5. EPA, 230 South Dearborn Street,
¥Mr. Dimock can be reached at (312) 886-4436.

Chicago, I11ineois 60604,

Sincerely,

Basil G. Constantelos, Director

Waste Management Division

Enclosures

cc: David McCauley b///

Grady McCauley Creative Graphics, Inc.

7390 Middlebranch Road

Middlebranch, COhio

Paula T. Cotter, Surveillance & Enforcement L///

Section, OEPA

Mark Bergman, Northeast District Office, OEPA L///

bcc: Pam Rekar, ORC V/
HWEB Secretaryl//
Cindy Byron, OWPE (WH-527) V"

44652

Regional Hearing Clerk‘///

Susan Sylvester, 5WD L//
5HE-12JCK:PDIMOCK :mholman: 6-4437:5-17-85
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If you have any questions, or desire to request an informal conference for
the purpose of settlement of this matter, please contact Mr. Paul Dimock,
Hazardous Waste Enforcement Branch, U.S. EPA, 230 South Dearborn Street,
Chicago, I1linois 60604. Mr. Dimock can be reached at (312) 886-4436.

Sincerely,

Vil

é% asil G. Constantelos, Dir

Waste Management Division

Enclosures

cc: David McCauley
Grady McCauley Creative Graphics, Inc.
7390 Middlebranch Road
Middlebranch, Ohio 44652

Paula T. Cotter, Surveillance & Enforcement
Section, OEPA

Mark Bergman, Northeast District Office, OEPA



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION V

IN THE MATTER OF GIDN@N‘%A"{rWG LRk

: ’ P Oilpg
DOCKET No.: | RaTecTioy ,E}Tﬁ#
GRADY MC CAULEY CREATIVE GRAPHICS, INC.
7390 MIDDLEBRANCH ROAD

MIDDLEBRANCH, OHIO 44652

COMPLAINT, FINDINGS OF VIOLATIONS
AND COMPLIANCE ORDER

NON-NOTIFIER

This Complaint and Comptiance Order is filed pursuant to Section 3008{a)(1)
of the Resource Conservation and Recovery Act of 1976 as amended (RCRA), 42 U.S.C.
§6928(a) (1) and the U.S. Environmental Protection Agency's Consolidated Rules
of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation or Suspension of Permits, 40 CFR Part 22. The Complainant is the
Director, Waste Management Division, United States Environmental Protection
Agency, Region V (U.S. EPA). The Respondent is Grady McCauley Creative
Graphics, Incorporated, located at 7390 Middlebranch Road, Middlebranch, 0Ohio
44652.

This Comptaint is based on information available to U.S. EPA, including
information in records and a compliance inspection conducted on February 9, 1984,
by the Onio Environmental Protection Agency (OEPA}. At the time of the

inspection, violations of applicable State and Federal statutes were identified.

Pursuant to Section 3008(a)(1l) of RCRA, 42 U.S.C. §6928(a)(1), and based
on information cited above, it has been determined that Grady McCauley
Creative Graphics, Inc., has violated Sections 3005, and 3010 of RCRA, 42 U.S.C.
§86925, and 6930, regulations found at 40 CFR 124.3, 270.1, 270.10, and Ohio
Administrative Code regulations 3745-52-10, 41, 3745-65-75, 94, 3745-66-43,
45 and 47.
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JURISDICTION

Jurisdiction for this action is conferred upon U.S. EPA by Sections 1006(a),
2002{a)}{1), 3006(b), and 3008{a)(2) of RCRA, 42 U.S.C. §6905(a), §6912(a)(1),
§6926(b), and §6928(a)(2), respectively.

On July 15, 1983, the State of Ohio received Phase I interim authorization
pursuant to Section 3006 of RCRA {42 U.S.C. §6926) to administer a hazardous
waste program in lieu of the Federal program. This authorization allows
either the State or U.S. EPA to enforce Ohio hazardous waste statutes and
regulations, where applicable, in lieu of Federal statutes and regulations.
U.S. EPA has retained authority in matters related to the issuance of RCRA
permits. Accordingly, this Complaint and Compliance Order seeks to enforce

both Federal and State regulations as applicable.

FINDINGS

This determination of violation is based on the following:

1. Section 3010(a) of RCRA, 42 U.S.C. §6930(a), requires any person who
generates or transports hazardous waste or owns or operates a facility for

the treatment, storage or disposal of hazardous waste (hereafter “"facility")
to notify U.S. EPA of such activity within 90 days of the initial promulgation
of regulations under Section 3001 of RCRA. Section 3010 of RCRA also provides
that no hazardousrwaste subject to regulations may be transported, treated

stored, or disposed of unless the required notification has been given.

2. U.S. EPA published regulations under Section 3001 of RCRA on May 19,
1980. Notification to U.S. EPA of hazardous waste handling was required, in

most instances, no later than August 18, 1980. These regulations, which



-3 -
concern the identification and listing of hazardous waste, are codified at
40 CFR Part 261. Regulations regarding the generation, transportation,
treatment, storage and disposal of hazardous waste were also published on

May 19, 1980, and are cddified at 40 CFR Parts 260 and 262 through 265.

3. Section 3005(a) of RCRA, 42 U.S.C. §6925(a), requires U.S. EPA to publish
regulations requiring each person owning or operating a facility to obtain a
RCRA permit. These regutations were published on May 19, 1980, and are
codified at 40 CFR Parts 124, 270, and 271 (formerly Parts 122 and 123). The
reguifations require that owners or operators of existing facilities (as defined
in Finding 4 below) submit Part A of the permit application, in most instances,

no later than Novemnber 19, 1980.

4. Section 3005{e) of RCRA, 42 U.S.C. §6925{e), provides than an owner or
operator of a facility shall be treated as having been issued a permit pending
final administrative disposition of the permit application, provided that:

(1) the facility was in existence on November 19, 1980 {“"existing facility"):
(2) the requirements of Section 3010{a) of RCRA concerning notification of
hazardous waste activity have been met; and (3) timely application for a
permit has been made. This statutory authority to operate is known as interim
status. U.S. EPA regulations implementing these provisions are found at 40

CFR Part 270.70.

5. Respondent, Grady McCauley Creative Graphics, Inc., owns and operates an
existing facility as that term is defined at 40 CFR Part 260.10, located at
7390 Middiebranch Road, Midd]ebranch, Ohio. Respondent is an Ohio corporation
whose registered agent is Dennis J. Grady, 7390 Middlebranch Road, Middlebranch,
Ohio 44652.
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6. An inspection of the facility was conducted by a representative of the
Ohio Environmental Protection Agency (OEPA) on February 9, 1984. At the time
of the inspection, Respondent was storing hazardous waste in an underground
tank, and disposed of hazardous waste by discharging it from the tank into the
surrounding soil. The facility stored and disposed of hazardous wastes listed
for ignitability and toxicity under 40 CFR 261 Subpart D, and Ohio Administrative
Code 3745-51-31. These wastes are identified as spent non-halogenated solvents

(U.S. EPA Hazardous Waste Numbers F003 and F005).

7. Respondent failed to file a notification with U.S. EPA of its hazardous
waste activity, thus violating Section 3010(a) of RCRA which requires such

notification to have been filed, on or before August 18, 1980.

8. Respondent has failed to submit to U.S. EPA a Part A permit application
to treat, store, or dispose of hazardous waste, thus violating Section 3005(a)
of RCRA and 40 CFR 124.3(a) and 270.10(a}, which require such submission to

have been made on or before November 19, 1980.

8. Interim status was not achieved because of Respondent's failure to comply
with Section 3005(e) of RCRA. In addition, Respondent has neither applied

for nor received a final RCRA permit for its storage and disposal activities.
Respondent, therefore, is in violation of 40 CFR 270.1(c) and Section 3005{a)

of RCRA.

10. The following violations were observed upon review of U.S. EPA and OFPA
records:
(a) Failure to submit an annual report for generation, storage and
disposal activities as required by Ohio Administrative Code

3745-52-4]1 and 3745-65-75;
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{b) Failure to report groundwater monitoring information as required by
Ohio Administrative Code 3745-65-94;
{c) Failure to establish financial assurance for closure and post-
closure of thé facility and liability insurance as required by
Ohio Administrati#e Code 3745-66-43, 3745-66-45 and 3745-66-47; and
(d) Failure to obtain a U.S. EPA Identification Number as required by

Ohio Administrative Code 3745-52-10.

ORDER

Respondent having been initially determined to be in violation of the above
cited rules and regulations, the following Compliance Order pursuant to Section

3008(a) (1) of RCRA, 42 U.S.C. §6928(a)(1), is entered:

A. Respondent shall, within thirty (30) days of receipt of this Complaint
and Compliance Order:

I. Submit to U.S. EPA and the OEPA, for the unpermitted storage and
disposal areas, a closure plan which meets the requirements of Ohio
Administrative Code 3745-66-10 through 3745-66-15. This closure plan
must clearly detail the activities which will be undertaken by
Respondent to identify, treat and/or remove and properly dispose of
all hazardous waste at the facility including contaminated soil and

groundwater. The closure plan shall include, but not be limited to:

(a) A method of determining and notifying U.S. EPA and OEPA of the
extent of contamination and/or migration of hazardous waste (or
hazardous waste constituents) at the facility. Some type of

groundwater monitoring shall be considered;
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(b} The procedures to be used to treat and/or remove all hazardous
waste and all standing liquids, groundwater, and underlying and
surrounding soil which has been contaminated by hazardous waste
{or hazardous waste constituents) disposed of at the facility;

(c) A description‘of the intended methods for management of the
removed materials as well as a description of the location(s) to
which said material will be ultimately disposed;

(d) A description of activities to be performed by Respondent which
require the presence of, and observation by, an independent
registered professional engineer. An independent registered
professional enginer shall be present, at a minimum, during
clean-up operations and containerization of all materials
removed; and

(e) A1l other items required by Ohio Administrative Code 3745-66-12.

B. U.S. EPA and OEPA will approve, disapprove or modify the plan. Respondent
shall perform all closure activities detailed in the closure plan as finally

approved, within 90 days of its approval.

C. Upon completicn of the required closure activities, Respondent shall
certify in writing to U.S. EPA and OEPA that the facility has been closed in
accordance with the specifications in the approved closure plan. Respondent
shall also submit, or cause to have submitted to U.S. EPA and OEPA, written
certification of the same from the independent registered professional

engineer that observed the closure activities.

D. Respondent shall notify U.S. EPA in writing upon achieving compliance with
this Order and any part thereof. This notification shall be submitted no

later than the times stipulated above to Mr. Paul Dimock, U.S. EPA, Region V,
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Waste Management Division, 230 South Dearborn Street, Chicago, I1linois, 60604,
Attention: RCRA Enforcement Section. A copy of these documents and all
correspondence with U.S. EPA regarding this Order shall also be submitted to
Paula Cotter, Division of Solid and Hazardous Waste Management, Ohio Environ-

mental Protection Agency, 361 East Broad Street, Columbus, Ohio 43216.

Notwithstanding any other provision of this Order, an enforcement action may
be brought pursuant to Section 7003 of RCRA or other statutory authority
where the handling, storage, treatment, transportation, or disposal of solid
or hazardous waste at this facility may present an imminent and substantial

endangerment to health or the environment.

PROPOSED CIVIL PENALTY

Based upon the seriousness of the violations cited herein, the potential harm

to human health and the environment, and the continuing nature of the
violations, the Complainant proposes, in accordance with U.S. EPA penalty policy
guidance, to assess a civil penalty in the amount of NINE THOUSAND FIVE HUNDRED
DOLLARS (3$9,500) against the Respondent, Grady McCauley Creative Graphics, Inc.,
pursuant to Section 3008(c)} and 3008(g) of RCRA (42 U.S.C. §6928).

Failure to comply with any requirements of this Order shall subject Respondent
to liability for a civil penalty of up to TWENTY-FIVE THOUSAND DOLLARS ($25,000)
for each day of continued non-compliance with the Order. U.S. EPA is authorized

to assess such penalties pursuant to RCRA Section 3008(c).

NOTICE OF OPPORTUNITY FOR HEARING

Respondent is hereby notified that the above Order shall become final unless
Respondent has requested in writing a hearing on the Order no Tater than 30

days from the date this Order is served. You have the right to request a
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hearing to contest any factual allegation set forth in the Complaint or the
appropriateness of any proposed compliance schedule or penalty. In the event
that you wish to request a hearing, and to avoid having the Compliance Order
become final without further proceedings, you must file a written answer to
this Complaint with the Regfona] Hearing Clerk, U.S. EPA, Region V, 230 South
Dearborn Street, Chicago, I1Tinois 60604, within thirty (30) days of your
receipt of this Notice. A copy of this answer and any subsequent documents
filed in this action should also be sent to Ms. Pamela Rekar, Assistant

Regional Counsel, at the same address.

Your answer should clearly and directly admit, deny, or explain each of the
factual allegations of which you have knowledge. Said answer should contain:
(1} a definite statement of the facts, circumstances, or arguments which
constitute the grounds of defense, and {2) a concise statement of the facts
which you intend to place at issue in the hearing. The denial of any material
fact or the raising of any affirmative defense shall be construed as a request

for a hearing.

A copy of the Consolidated Rules of Practice Governing the Administrative
Assessment of Civil Penalties and the Revocation or Suspension of Permits

(40 CFR Part 22 and 45 Federal Register 24367, April 4, 1980, as amended by

45 Federal Register 79898, December 2, 1980), accompanies this Complaint and

Compliance Order. These regulations are applicable to this administrative

action including the filing of any answer.
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SETTLEMENT CONFERENCE

Whether or not you request a hearing, you may confer informally with U.S. EPA
concerning: (1) whether the alleged violations in fact occurred as set forth
above; (2} the appropriateness of the compliance schedule; and (3) the approp-
riateness of any penalty aséessment in relation to the size of your business,
the gravity of the violations, and the effect of the penalty on your ability

to continue in business.

You may request an informal settlement conference at any time by contacting
this office. However, any such request will not affect the thirty day time
Timit for responding to this Complaint and Compliance Order or requesting a
formal hearing on the violations alleged herein. U.S. EPA encourages all
pafties to pursue the possibility of settlement through informal conferences.
A request for an informal conference should be made in writing to Mr. Paul
Dimock, Waste Management Division, at the address cited above, or by calling

him at (312) 886-4436.

Dated this Z%%ﬁ‘ day of \jw , 1985,

./-

< /

Basil G. Constantelos, Direiﬁor

[ 'Haste Management Division

U U.S. Environmental Protection Agency
Region ¥
Complainant
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the foregoing Complaint
and Compliance Order to be served upon the persons designated below on the
date below, by causing said copy to be deposited in the U.S. Mail, First
Class and certified return receipt requested, postage prepaid, at Chicago,
I1Tinois in an envelope addressed to:

Dennis J. Grady

President and Registered Agent for

Grady McCauley Creative Graphics, Inc.

P.0. Box 165

Middlebranch, Ohio 44652

and

David McCauley

Grady McCauley Creative Graphics, Inc.

7390 Middlebranch Road

Middlebranch, Ohio 44652
I have further caused the original of the Complaint and Compliance Order and
this Certificate of Service to be served in the office of the Regional
Hearing Clerk located in the Planning and Management Division, U.S. EPA,

Region V, 230 South Pearborn Street, Chicago, I11inois 60604 on the date below.

These are said persons” last known addresses to the subscriber.

Dated this 3@ day of %U , 1985,
/

S %% P

Secretdry, Hazarddlis Waste Enforcement Branch
U.S. EPA, Region V
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Re: Dice Decal
Stark County

Dice Decal Corporation - August 24, 1984
P.0. Box 165
Middiebranch, Ohio 44652

Attn: Mr. David McCauley
Dear Sir:

On February 9, 1984, I conducted an inspection of your facility located at
7390 Middlebranch Road in Middlebranch, Ohio. On July 12, 1984, I returned
for a follow-up visit. During both visits you represented the Dice Decal
Corporation. During my February inspection it was agreed that Dice Decal
generated a rinse water which contained MEK and other solvents. Approximately
500 to 1000 gallons of solvents were used each year. This rinse water drained
into two 1000 gallon leaching wells, When the leaching wells filled to
capacity (approximately 4 to 6 months), the Humbert Sanitary Company would
remove the rinse water, According to the Ohio Hazardous Waste Regulation

0AC 3745-51-03 (a)(2)(IV), this rinse water was a hazardous waste which was
being stored and disposed of improperly.

During my July visit, you stated that Dice Decal has now completely estimated
the use of MEK and the other solvents. VYour facility is currently using a
non-hazardous water based product to clean the silk screens. Therefore,

your rinse water no longer qualifies as a hazardous waste. However, due to
your past practice of leaching hazardous waste material into the soil, this
office is requesting the following information:

1. A diagram of your leaching well system, which specifies where the
leaching holes are located in each tank.

2. A map, plotting the location of the old and existing Teaching wells
in respect to the creek and your building. _

3. One boring must be established within three feet of your current
leaching wells. Another boring must be placed within three feet of
your abandoned Teaching wells. Both borings must be placed on the
downgradient side of the ground water flow. Soil samples must be
cotlected from each boring at depths of five (5) feet and eight (8)
feet. Each sample must be tested for halogenated and non-halogenated
solvent content.

.o Tﬁ
;

Northeast District Office e bRED
2110 E. Aurora Road, Twinsburg, Ohio 44087-1969 (216) 425-9171 W



Re: Dice Decal Corporation ’ August 24, 1984
Page 2

Please submit this required information to my attention at the Ohio EPA, Northeast
District Office, within 45 days receipt of this letter. Then an evaluation can be
made to determine if corrective actions will be necessary.

Please advise me at {216) 425-9171 if you have any questions.
Sincerely,

¢ —-2
r\..x-....-\f; R B N e e
JEm— \-k‘_\

Mark Bergman, R.S. T

Environmental Scientist

Division of Solid and Hazardous Waste Management
Northeast District Office

MB:kr
cc: Paula Cotter, DSHWM, Central Office :

Douglas C. Hasbrouck, District Chief, MNortheast District Office
grRebecca Strom, U.S. EPA - Region V
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BRADY MO CRULEY CREATIVE DR G4 1984

1 At %f} 57 Tt al 1, A8, BF7
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Uy AU 24 1984 Demmis J Grady, president, deferred all
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Financing Statement #P27514 filed 04 with Secreilary, State
orf 3. Debtor: SBubisct, Fiddieteanch, OH. Seoured FPariys Harter
Hank % Trust Co, Canton, OH. Collateral: all accounts recelvable
including procesds and products.

o5 SO S04 Financing Statement #EE4774 filed 18-08-80 with Secretary, State
pF UM, Debtor:  Suhiect, Middiebeanch, O, Secursd Faety:  Harber
Bank % Trust Co, Canton, OH.  Collateral: specifisd sguipment
including proceeds and producte.
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TRECTOR(S) :  THE OFFICER(S)
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Charter #319--083.
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